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QUESTIONNAIRE ON the Desirability and feasibility of a

protocol to the Hague Convention of 25 October 1980 on the

Civil Aspects of International Child Abduction
drawn up by the Permanent Bureau

INTRODUCTION TO THE QUESTIONNAIRE

Mandate
The Council on General Affairs and Policy of the Hague Conference, at its meeting of April 2009

“… authorised the Permanent Bureau to engage in preliminary consultations concerning the desirability and feasibility of a protocol to the [Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction] containing auxiliary rules to improve the operation of the Convention”.

Furthermore, the Council on General Affairs and Policy requested the Permanent Bureau to prepare a report on the consultations for the Special Commission on the practical operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (hereinafter “the 1980 Hague Convention” or “the Convention”) in 2011. The Council stated that the Report should also “take into account the extent to which the provisions of the 1996 Hague Convention supplement those of the 1980 Hague Convention.”

To assist in the preparation of this report, in April 2010 the Council on General Affairs and Policy authorised the Permanent Bureau to circulate a Questionnaire “to States Parties and Members later this year seeking general views as well as views in relation to the specific elements which might form part of a protocol”
 to the 1980 Hague Convention.

Objectives of the Questionnaire
In accordance with the mandate, this Questionnaire seeks general views on the desirability and feasibility of a protocol, as well as views on specific matters which might form part of a protocol.

It is not the objective of this Questionnaire to gather opinions on the precise rules or language that should appear in a protocol, but rather on the broad elements which might be covered by a protocol, as well as the feasibility of achieving consensus on those matters.
 The purpose at this stage is to gather opinions which will inform the discussion on whether the Hague Conference should embark on the formal process of developing a protocol. This is a matter which will be discussed in the Special Commission, but the final decision lies with the Council on General Affairs and Policy.

The Permanent Bureau intends, except where expressly asked not to do so, to place all replies to the Questionnaire on the Hague Conference website (< www.hcch.net >).

We would appreciate that replies be sent to the Permanent Bureau, if possible by e-mail, to < secretariat@hcch.net > no later than 15 March 2011.

Any queries concerning this Questionnaire should be addressed to William Duncan, Deputy Secretary General (< wd@hcch.nl >) and / or Nicolas Sauvage, Legal Officer (< ns@hcch.nl >).

QUESTIONNAIRE ON the Desirability and feasibility of a

protocol to the Hague Convention of 25 October 1980 on the

Civil Aspects of International Child Abduction
	Name of State: China (Macao SAR)

	For follow-up purposes

	Name of contact person: Ms Winnie Wong/ Ms Doris Wong

	Name of Authority / Office: Social Welfare Bureau, Central Authority of the Macao SAR/ Law Reform and International Law Bureau

	Telephone number: (853) 83997736 / (853) 87951121

	E-mail address: waiying@ias.gov.mo / doris_wong@dsrjdi.gov.mo


PART I - POSSIBLE COMPONENTS OF A PROTOCOL

You are asked to give your views on each of the following possible components of a protocol. In doing so it would be helpful if you could indicate for each of them:

-
Whether, in your opinion, provisions on these matters could serve a useful purpose; and

-
How high a priority you would attach to the development of provisions on these matters.

1.
Mediation, conciliation and other similar means to promote the amicable resolution of cases under the Convention

	1.1
Expressly authorising the use of mediation / conciliation / other means to promote the amicable resolution of cases under the Convention

	

It is deemed that provisions expressly authorizing the use of mediation or conciliation is unnecessary at the moment.  As laid down in Article 7 c) of the Convention, Central Authorities shall take all appropriate measures, either directly or through an intermediary, to secure the voluntary return of the child or to bring about an amicable resolution of the issues.  Apparently, “appropriate measures” stated therein include means of mediation, conciliation or other similar means of amicable resolution. 

Furthermore, the Guide to Good Practice on Mediation in the context of the 1980 Convention is currently being finalized.  It is thought that provisions for mediation is needed to be put into a protocol only when the majority of States parties to the 1980 Convention consider such Guide insufficient.

Low priority is to be attached to this issue.




	1.2
Addressing issues of substance and procedure surrounding the use of such means (e.g., concerning matters such as confidentiality, the interrelationship between the mediation process and return proceedings, or the recognition and enforcement of agreements resulting from mediation)

	

Please see response to question 1.1.




	1.3
Others

	
No.


2.
Direct judicial communications

	2.1
Providing a legal basis for the use of direct cross-border judicial communications in respect of cases brought under the Convention

	

The rules relating to judicial communication are generally governed by the law of the State concernced, which sets out procedural safeguards for the use of direct cross-border judicial communications . There is no need of a Protocol to provide a legal basis for judicial communication. 

Moreover, the Recommendations on this issue adopted at the 4th and 5th meetings of the Special Commission and the draft General Principles for Judicial Communications developed by the International Hague Network of Judges are believed to satifactorily address the various aspects of direct judicial communications in cases of cross border family disputes.     

Low priority is to be attached to this matter.




	2.2
Defining the scope of such direct communications and setting out procedural safeguards for their use

	

          Please see response to question 2.1.




	2.3
Providing an explicit basis for the International Hague Network of Judges

	
    

Please see response to question 2.1.   

  


	2.4
Others

	
No.


3.
Expeditious procedures

	3.1
More explicit or stricter provisions to ensure that return applications are processed rapidly at first instance, on appeal and at the enforcement stage

	

Despite the fact that the Convention already provides for the prompt return of children, the use of the most expeditious procedures available and appropriate measures as well as the expeditious treatment of Hague applications, it is thought that the rapid process of return applications be practically carried out by the law of the State concerned, rather than by an international legal binding instrument. 

Therefore, it is considered unnecessary to establish more explicit or stricter provisions in regard to expeditious procedures of return applications.
In fact, in the Macao SAR, the speedy determination of return applications is ensured by the speciality of the overall of the applicable procedure. In terms of procedural law, a request for the return of a child constitutes a special procedure - judicial surrender of a child - under Article 111 of Decree-Law 65/99/M, which may be required in connection with or independently of any other proceedings. In urgent critical situations, it is possible to request the court to issue provisional decisions. For instance, whenever a delay may cause damages to the best interests of the child, the relevant act shall be ordered and carried out immediately. 

Generally speaking, whenever cases of child abduction or of access/contact are subsumed to judicial proceedings, the Macao SAR First Instance Court is the competent court.  




	3.2
Others

	
No.


4.
The safe return of the child

	4.1
Specifying measures (e.g., interim protective orders) which may be taken by either of the States involved to help ensure the safe return of the child and, where appropriate, an accompanying parent

	

The protective measures as to the safe return of the child and the accompanying parent depend on the domestic laws of the States involved. Although there is no specific tool used by judges under the Macao SAR laws, the Macao SAR Central Authority can make arrangements, on a case-by-case basis, with other relevant authorities in order to ensure the safe return of the child and the accompanying parent. Furthermore, the Guides to Good Practice are helpful in this matter. Hence, only low priority is to be given to the development of a Protocol to deal with such matters. 




	4.2
Providing for co-operation between courts or between Central Authorities in securing the safe return of the child and removing obstacles to return

	
  

          The Convention already sets up regulations relating to cooperation between the Central Authorities and other competent authorities to secure the return of the child and remove obstacles to return. It is considered that such regulations are sufficient and  a protocol including provisions on this matter is not desirable.

 


	4.3
Providing for an exchange of information following the return of the child

	

          At the time being, we have not seen the need of developing a protocol to provide for an exchange of information following the return of the child. Actually, whenever a case involving the Convention occurs, the Macao SAR Central Authority, in cooperation with other competent authorities, follow up such case in compliance with the recommendations and the Guides to Good Practice and,  provide suitable arrangements to reduce the potential risks that the child may encounter after his/her return. Upon request, it will provide the relevant Central Authority with information on such arrangements and, after the return of the child, periodic report on his/her updated living situation.

 


	4.4
Others

	
No.


5.
Allegations of domestic violence
	5.1
Providing guidance on the manner in which such allegations should be handled in the context of proceedings for the return of a child

	
         

It should be highlighted that in the Macao SAR, allegations as to the existence of domestic violence/abuse will be taken into consideration and examined by courts in proceedings for the return of a child. 

Under the Macao SAR laws, the court is free to investigate on its own initiative the facts and to refuse any evidence requested by the applicant or the defendant and decide on them, always taking into account the best interests of the child. On the other hand, the Macao SAR Central Authourity will request the relevant Central Authority to provide the investigation report, and, if necessary, the relevant information therein can be provided to the Procuratorate (which has the responsibility of defending the interests of children) for follow up.

That is to say it is up to the court to interpret and apply exceptions of the grave risk/harm situation, including situation of domestic violence, in each case. Therefore, only low priority is to be attahced to provisions on this matter.




	5.2
Others

	
No.


6.
The views of the child

	6.1
Further provisions concerning the right of the child to be heard and to have his or her views taken into account in the course of return proceedings

	

Article 13(2)of the 1980 Convention already expressly provides for the competent authority to consider the child's objection to his or her return in certain circumstances, which is consistent with  Article 12 of the Convention on the Rights of the Child (this Convention is applicable to the Macao SAR), which guarantees the child's right to be heard and to have his or her views given due weight in all matters affecting him/her, in accordance with his/her age of maturity.

Therefore, further provisions concerning the right of th child to be heard is not suggested.

Actually, the child's right to be heard on important matters relating to his/her life is reflected in the Macao SAR laws. Any decision involving a child must be made, taking into account his/her best interests. Objections of the child to be returned will be taken into consideration by the courts, but, legally, the court is not compelled to make its decision based on his/her views. In practice, the objection of the child can contribute to justify a refusal to order the return if, as provided in the law and/or in the Convention, it helps to demonstrate the legal admissible grounds to refuse it. 




	6.2
Others

	
No.


7.
Enforcement of return orders

	7.1
Explicit provisions concerning enforcement procedures (e.g., limiting legal challenges, promoting voluntary compliance)

	

Articles 11 and 12 of the 1980 Convention provides that the judicial or administrative authorities of Contracting States shall act expeditiously in proceedings for the return of the child. In this regard, it is thought that concrete enforecment procedural rules be regulated by domestic laws of each Contracting State, which will determine how best the purport of the 1980 Convention - "prompt return of the child" can be achieved. Moreover, the Guide to Good Practice on Enforcement is very useful in respect of the promotion of prompt return.

Therefore, it is not deemed explicit provisions concerning enforcement procedures is a priority.




	7.2
Others

	
No.


8.
Access / contact

	8.1
Clarifying obligations under Article 21 of the Convention (e.g., the responsibilities of Central Authorities)

	

It is not believed that a clarification of responsibilites of Central Authorities is necessary since generally, Contracting States should carry out their obligations in their different manner in compliance with the laws and procedures of such States. What's more, the General Principle and the Guide to Good Practice on Transfrontier Contacts concerning Children provides sufficient guidance and support on this matter.




	8.2
Facilitating contact between the child and the left-behind parent during the return procedure

	

          Although there are sometimes delays in determining the return application due to vairous reasons, it is held that the need to facilitate access during the course of the proceedings should not arise very often and the extend to which right of access should be exercised should be determined by the competent authorities in accordance with domestic laws of the States concerned. 

Hence, only low priority is to be attached to this issue.




	8.3
Others

	
No. 


9.
Definitions or refined definitions

	9.1
Rights of custody

	

The Macao SAR is of the view that the definition of "rights of custody" laid down in Article 5(a) is clear enough and refining of this definition is no need. In fact, a consensus on the definition is difficult to reach and it is believed that respect and recognition of laws of different States is more important in respect of the exercise of rights of custody in cross-border family disputes.




	9.2
Habitual residence

	

 "Habitual residence" is not defined under the 1980 Convention. However, it is generally agreed that it is a concept based on questions of fact. Therefore, it is thought impossible to develop such a definition with consideration of all factual circumstances.




	9.3
Others

	
No.


10.
International relocation of a child

	10.1
Addressing the circumstances in which one parent may lawfully remove a child to live in a new country

	

          The circumstances in which a parent may lawfully remove a child must be provided for in domestic law of each Contracting State. 

In reality, under the Macao SAR laws, in cases of parental responsibility judicially entrusted to only one of the parents, unless the parent who does not exercise parental responsibility is totally deprived of all his/her rights/duties over the child by means of a court order (which is an exceptional situation), that parent still is entitled to oversee the education and living conditions of the child and has access rights (Articles 1756, 1757 and 1761 of the Civil Code of Macao).

In principle, the act of removal of a child from the family’s house and/or place of habitual residence is an important act and, therefore, it requires the consent of both parents whenever parental responsibility is exercised jointly. In such a case, if performed without consent of the other parent or a court order, has it implicitly denies the other parent’s rights and eventually putts at risk the best interests of the child, it constitutes a breach of parental responsibility, and if so, it is, at minimum, an unlawful act.

Thus, it is considered improper to develop provisions on this matter.

 


	10.2
Promoting agreement between parents in respect of relocation

	

          The Macao SAR supports the idea to promote agreement between parents in respect of child relocation, but it is thought enough to introduce such a idea in the Guide to Good Practice.




	10.3
Others

	
No. 


11.
Reviewing of the operation of the Convention

	11.1
Providing an explicit legal basis for convening the Special Commission to review the practical operation of the Convention and to encourage the development of good practices under the Convention

	

The Special Commissions are very helpful in the review of the practical operation of the Hague Convention and the development of good practices under the Hague Convention.

However, it is held that an explicit legal basis for convening the Special Commission is not desirable since the Statute of the Hague Conference already allows for cenvening the Special Commission meetings.

 


	11.2
Requiring the co-operation of Contracting States in gathering statistics and case law under the Convention and in completing country profiles

	

          It is agreeable that the Contracting States be, to the extend as permited by their domestic laws and as far as possible, co-operate in gathering statistics and case law under the Convention and in completing  country profiles. However, at the moment compulsory provisions on this issue is not suggested.




	11.3
Establishing a body competent to review States Parties’ compliance with Convention obligations

	

The current communication/co-operation mechanism under the Hague Convention, especially the regional and international Hague conference, is sufficient and useful. It is believed that the enchancement of co-operation and communication between the Contracting States will contribute to their compliance with Convention obligations. Hence, it is not considered a priority to establish auxiliary rules on this issue. 




	11.4
Others

	
No.


12.
Others
	Please indicate any other matters which you think should be considered for inclusion in a protocol containing auxiliary rules to improve the operation of the Convention.

	No.


PART II - THE GENERAL QUESTION

	1.
In the light of your views given above, and considering that decisions will need to be taken by consensus, should the Hague Conference on Private International Law embark on the formal process of developing a protocol to the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction? (Please indicate if you are in favour, opposed or undecided.)

	
     

        Overall, we support the promotion of international awareness of the 1980 Convention and encourage States to accede to it, but we do not consider the Hague Conference on Private International Law should embark on the process of developing a protocol to the 1980 Hague Convention since it is thought that the existing provisions of the Convention can satisfactorily address most of the issues raised in the present questionnaire and also the Guides to Good Practice have been served as useful guidances for such issues as well as facilitate the better operation of the Convention. 




	2.
If in favour, what level of priority would you attach to this exercise?

	
N/A


� “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (31 March – 2 April 2009)”, p. 2, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" �www.hcch.net� >, under “Work in Progress”, then “General Affairs”.


� Ibid. References to “the 1996 Hague Convention” are to the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children.


� “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (7-9 April 2010)”, p. 2, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" �www.hcch.net� >, under “Work in Progress”, then “General Affairs”.


� In relation to the issue of feasibility it is relevant to point out that as a minimum all the States Parties to the 1980 Hague Convention, as well as all Members of the Hague Conference on Private International Law, would be invited to participate in the negotiations regarding a protocol, and that such negotiations would proceed to the furthest extent possible on a consensus basis.


� See notes 1 and 3.


� See Arts 7(2) c) and 10 of the Convention. See also Part III of the “Conclusions and Recommendations of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006)” (hereinafter referred to as the “Conclusions and Recommendations of the 2006 Special Commission”), available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" �www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”. A Guide to Good Practice on Mediation under the 1980 Hague Child Abduction Convention is currently under preparation. A draft Guide will be submitted to the Special Commission meeting in June 2011. A “Preliminary Outline of the Guide to Good Practice on Mediation under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (for consultation with the expert group)” is available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" �www.hcch.net� > under “Child Abduction Section” then “Cross-border family mediation”. Co-ordination would be needed between the work on the Guide to Good Practice and the development of provisions on mediation in a protocol.


� See Part VI of the Conclusions and Recommendations of the 2006 Special Commission, ibid.


� See Arts 2 and 11 of the Convention. See also para. 1.4.1 of the Conclusions and Recommendations of the 2006 Special Commission (ibid.), and Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part II – Implementing Measures, Jordan Publishing Limited, 2003, para. 6.3, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" �www.hcch.net� > under “Child Abduction Section” then “Guides to Good Practice”.


� See Art. 7(2) h) of the Convention. See also para. 1.1.12, Part VIII and Appendix of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h  \* MERGEFORMAT �6�). See also Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part I – Central Authority Practice, Jordan Publishing Limited, 2003, in particular para. 6.3, available on the Hague Conference website at ibid. See also relevant provisions of the 1996 Hague Convention.


� See Art. 13(2) of the Convention. See also Appendix of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h  \* MERGEFORMAT �6�).


� See Part V of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h  \* MERGEFORMAT �6�), and Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part IV – Enforcement, Bristol, Family Law (Jordan Publishing Limited), 2010, available on the Hague Conference website at ibid.


� See Arts 7(2) f) and 21 of the Convention. See also paras 1.7.1 to 1.7.3 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h  \* MERGEFORMAT �6�), and Hague Conference on Private International Law, Transfrontier Contact Concerning Children – General Principles and Guide to Good Practice, Jordan Publishing Limited, 2008, available on the Hague Conference website at ibid. See also relevant provisions of the 1996 Hague Convention.


� See in particular Art. 5 of the Convention. See also para. 1.7.3 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h  \* MERGEFORMAT �6�), and paras 8 to 11 of the “Overall Conclusions of the Special Commission of October 1989 on the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction”, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" �www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”.


� See paras 1.7.4 and 1.7.5 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h  \* MERGEFORMAT �6�).


� Five meetings of the Special Commission to review the practical operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction have been held, in 1989, 1993, 1997, 2001, and 2006. This Questionnaire is drawn up for the attention of the Sixth Meeting which is planned for June 2011 (first part) and January 2012 (second part). Conclusions and Recommendations of previous meetings are available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" �www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”.
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