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QUESTIONNAIRE ON the Desirability and feasibility of a

protocol to the Hague Convention of 25 October 1980 on the

Civil Aspects of International Child Abduction
drawn up by the Permanent Bureau

INTRODUCTION TO THE QUESTIONNAIRE

Mandate
The Council on General Affairs and Policy of the Hague Conference, at its meeting of April 2009

“… authorised the Permanent Bureau to engage in preliminary consultations concerning the desirability and feasibility of a protocol to the [Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction] containing auxiliary rules to improve the operation of the Convention”.

Furthermore, the Council on General Affairs and Policy requested the Permanent Bureau to prepare a report on the consultations for the Special Commission on the practical operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (hereinafter “the 1980 Hague Convention” or “the Convention”) in 2011. The Council stated that the Report should also “take into account the extent to which the provisions of the 1996 Hague Convention supplement those of the 1980 Hague Convention.”

To assist in the preparation of this report, in April 2010 the Council on General Affairs and Policy authorised the Permanent Bureau to circulate a Questionnaire “to States Parties and Members later this year seeking general views as well as views in relation to the specific elements which might form part of a protocol”
 to the 1980 Hague Convention.

Objectives of the Questionnaire
In accordance with the mandate, this Questionnaire seeks general views on the desirability and feasibility of a protocol, as well as views on specific matters which might form part of a protocol.

It is not the objective of this Questionnaire to gather opinions on the precise rules or language that should appear in a protocol, but rather on the broad elements which might be covered by a protocol, as well as the feasibility of achieving consensus on those matters.
 The purpose at this stage is to gather opinions which will inform the discussion on whether the Hague Conference should embark on the formal process of developing a protocol. This is a matter which will be discussed in the Special Commission, but the final decision lies with the Council on General Affairs and Policy.

The Permanent Bureau intends, except where expressly asked not to do so, to place all replies to the Questionnaire on the Hague Conference website (< www.hcch.net >).

We would appreciate that replies be sent to the Permanent Bureau, if possible by e-mail, to < secretariat@hcch.net > no later than 15 March 2011.

Any queries concerning this Questionnaire should be addressed to William Duncan, Deputy Secretary General (< wd@hcch.nl >) and / or Nicolas Sauvage, Legal Officer (< ns@hcch.nl >).

QUESTIONNAIRE ON the Desirability and feasibility of a

protocol to the Hague Convention of 25 October 1980 on the

Civil Aspects of International Child Abduction
	Name of State: Ukraine

	For follow-up purposes

	Name of contact person: Lyudmyla Ruda

	Name of Authority / Office: Ministry of Justice of Ukraine

	Telephone number: +38044 279 56 74

	E-mail address: lruda@minjust.gov.ua


PART I - POSSIBLE COMPONENTS OF A PROTOCOL

You are asked to give your views on each of the following possible components of a protocol. In doing so it would be helpful if you could indicate for each of them:

-
Whether, in your opinion, provisions on these matters could serve a useful purpose; and

-
How high a priority you would attach to the development of provisions on these matters.
1.
Mediation, conciliation and other similar means to promote the amicable resolution of cases under the Convention

	1.1
Expressly authorising the use of mediation / conciliation / other means to promote the amicable resolution of cases under the Convention

	
It should be noted, that in Ukraine functions concerning the peaceful resolution of the cases on return of children or providing the access to them according to the 1980 Convention are executed by the Central Authority directly and through its regional departments or, in particular cases, are within the competence of the Service on Children Issues as far as the mediation, inter alia in family matters, and respectively the specialized authorities, which ensure the mediation, do not exist. 

At the same time, despite the absence of legislative provisions for mediation in Ukraine, we consider that the resolution of the matter concerning the implementation of sole standards of the procedures of reconciliation in cases under the 1980 Convention in single international document might stimulate the development of extrajudicial means of resolution of cases by the Member States of the 1980 Convention and respectively might positively influence the practice of implementation of the 1980 Convention.

It should be noted that mediation is a worthy alternative to the judicial resolution of disputes when the search of mutually acceptable decision is being conducted not on the basis of formal documents, but exclusively taking into account the search for balance of interest of the parties, reaching positive result and mutual understanding in the conflict (dispute) which is especially important for such cases as those on the basis of the 1980 Convention. 

However, in cases when the mediation is absent or it is conducted by the Central Authority or by the authorized body, the specific demands concerning the mediation or other procedures might complicate the practical implementation of these provisions.

Thereby, taking into account different forms and means of implementation of mediation or similar measures by the Member-States as well as different experience of implementation of mediation, the sole principles and approaches to mediation in cases concerning the 1980 Convention should be defined and implemented.
To the time being, according to the legislation in force achievement of peaceful resolution of matter on the return of a child is possible on all stages of the consideration of the case, including the stage of execution of the decision on the return of a child.

Thus, bearing in mind the best interests of the child we support encouraging of application of mediation on all stages. The main point is that all interested parties should strive for that.


	1.2
Addressing issues of substance and procedure surrounding the use of such means (e.g., concerning matters such as confidentiality, the interrelationship between the mediation process and return proceedings, or the recognition and enforcement of agreements resulting from mediation)

	
In our opinion, the provisions on non-disclosure and confidentiality are exclusively important for implementation of mediation and their inclusion is certainly necessary.

Herewith, the question of executing the agreements, reached as the result of mediation, is surely important. As soon as it is foreseen that the decisions, reached as the result of mediation, are executed by the parties voluntarily, when one party of the negotiations refuses to execute such decision the question of the necessity of recognition and execution of decision arises. An effective mechanism for this may be the possibility to fill in an application on recognition and execution of decision, reached as the result of mediation. Herewith, it should be formalized in some certain document. 

At the same time, if the national legislation of the states parties to the 1980 Convention does not foresee the recognition and execution of agreements, which may be reached in the cases on the return of a child according to the 1980 Convention, the mechanism of implementation of such provision must be not compulsory and more flexible. 


	1.3
Others

	
No further comments.


2.
Direct judicial communications

	2.1
Providing a legal basis for the use of direct cross-border judicial communications in respect of cases brought under the Convention

	
The proposal on providing legal basis for cross-border judicial communications in respect of cases brought under the Convention is very reasonable, especially for attracting states to participation in such cooperation.

	2.2
Defining the scope of such direct communications and setting out procedural safeguards for their use

	
We consider, that the specific range of issues for direct judicial communications may be defined, which, nevertheless, should be non-comprehensive and nonbinding, of tentative nature. 

In addition, in our opinion, the establishment of procedural guarantees for the use of judicial contacts may be introduced as the guiding for application by the Member States of 1980 Convention.


	2.3
Providing an explicit basis for the International Hague Network of Judges

	
In our opinion, the formalization of establishment of International Hague Network of Judges is able to influence positively the understanding and better implementation by the Member-States of the 1980 Convention.  

	2.4
Others

	
No further comments.


3.
Expeditious procedures

	3.1
More explicit or stricter provisions to ensure that return applications are processed rapidly at first instance, on appeal and at the enforcement stage

	
We consider that the problem of delays with the consideration of cases on the return of child lies not within the terms of its consideration, but in the need of strict compliance by all participants of all provisions of the 1980 Convention, particularly concerning the terms of the consideration of cases and prevention of the consideration of cases on disputable legal relationship concerning custody.

Thus, more strict and detailed requirements for the consideration of cases will not ensure in practice the quick consideration of cases that is why their introduction does not make huge sense. 


	3.2
Others

	
No further comments.


4.
The safe return of the child

	4.1
Specifying measures (e.g., interim protective orders) which may be taken by either of the States involved to help ensure the safe return of the child and, where appropriate, an accompanying parent

	
In our opinion the proposal for specifying the measures, which may be taken for safe return of a child, for example, such as the prohibition on conducting certain acts, establishing the duty to conduct certain acts etc. is reasonable. At the same time, such list shall be non-comprehensive and the decision on implementation of certain measures shall lie within the competence of national authorities of the Member-States. 

	4.2
Providing for co-operation between courts or between Central Authorities in securing the safe return of the child and removing obstacles to return

	
We consider the proposal to establish cooperation between the courts for securing the safe return of the child and removing obstacles to return to be reasonable.

	4.3
Providing for an exchange of information following the return of the child

	
We consider that the exchange of information about the child following the return is reasonable in the context of clarification of the living conditions of the child, involved in such situation. Ensuring such exchange of information shall influence positively the apprehension of the 1980 Convention as an effective mechanism for observation of human rights.

	4.4
Others

	
No further comments.


5.
Allegations of domestic violence
	5.1
Providing guidance on the manner in which such allegations should be handled in the context of proceedings for the return of a child

	
Violence is such cases is a very serious aspect, which demands attention of the competent authorities of the state, where the child resides permanently, as well as the state, to which the child has been transferred. Establishing the criteria, which shall allow determining the powers of the competent authorities in the case of a statement on conducted violence, shall facilitate the adequate assessment of such applications by the competent authorities while making a decision on the return. 

	5.2
Others

	
No further comments.


6.
The views of the child

	6.1
Further provisions concerning the right of the child to be heard and to have his or her views taken into account in the course of return proceedings

	
In our opinion, it would be reasonable to develop the provisions, which would foresee granting children the procedural rights and would promote the ensuring of this right by providing the condition, in which children would personally or via other persons or authorities, which are informed and allowed to participate in the court proceedings concerning the case, ensuring the right to be heard.  

Despite there are already some valid international treaties, which foresee the support for the rights of children, particularly, the European Convention on the Exercise of Children’s Rights. However, there are 12 Member-States of the Council of Europe, which are parties to the European Convention on the Exercise of Children’s Rights, 16 more have signed it, but not ratified. Particularly, the European Convention on the Exercise of Children’s Rights foresees granting children the procedural rights and facilitating the exercise of these rights by providing the condition, in which children would personally or via other persons or authorities, which are informed and allowed to participate in the court proceedings concerning the case ensuring the right to be heard.

That is why first of all it is important to promote the treaties, which already exist in this sphere.


	6.2
Others

	
No further comments.


7.
Enforcement of return orders

	7.1
Explicit provisions concerning enforcement procedures (e.g., limiting legal challenges, promoting voluntary compliance)

	
The procedure of enforcement of return is regulated by the national legislation of the States Parties to the Convention. Herewith, for the time being the introduction of a unified mechanism of the execution of decisions on return of children is considered to be complicated.

	7.2
Others

	
No further comments.


8.
Access / contact

	8.1
Clarifying obligations under Article 21 of the Convention (e.g., the responsibilities of Central Authorities)

	
Yes. Article 21 of the 1980 Convention contains a reference, that Central Authorities are obliged to act under the provisions on cooperation, outlined in Article 7 of the Convention. Herewith, it is considered that the extent of responsibilities of Central Authorities in cases on providing access is not relevant to the cases on return of a child.

Thereby, we consider that the definition of the list of obligations according to Article 21 of the Convention will positively influence the execution of the Convention.


	8.2
Facilitating contact between the child and the left-behind parent during the return procedure

	
In our opinion, the proposal is reasonable. Article 7 of the Convention foresees the obligation of Central Authorities to take all necessary measures for organizing or facilitating an effective execution of the right of access directly or via a mediator. Thereby, for the development of this provision of the Convention the introduction of effective mechanisms for facilitating contact of the left-behind parent with the child during the consideration of the case on return will undoubtedly promote securing of the relationship of the child with the let-behind parent and, respectfully, the decision on return shall not make any psychological damage to the child. 

	8.3
Others

	
No comments.


9.
Definitions or refined definitions

	9.1
Rights of custody

	
In our opinion, for today the Convention contains the general definition of the concept “rights of custody”, which is rather broad. Sometimes that leads to certain problems while using, particularly because of lack of legibility. Thereby, taking into account the practice of implementation of the 1980 Convention the extension of this concept, which will cover the maximum of the legal aspects of the matter, will be appropriate.  

	9.2
Habitual residence

	
It is worth noting, that as far as the 1980 Convention does not contain the definition of the “habitual residence” in practice, especially during the consideration of the case on return in the court, some difficulties arise, connected with the determination whether the child had the habitual residence in the country, from which it was removed, or not. In some cases the taking parent referred to the fact, that the application on return of the child is not well-grounded, as soon as the departure and staying in the other country were temporary and, respectfully, the child did not have the habitual residence in that country.

Thereby, for the purpose of implementation of the 1980 Convention it is considered to be reasonable to determine the criteria, which can be used for establishing that the child had or has place of residence in a certain state, which will help to unify the approaches to this important element of establishing the fact of illegal abduction or retention of a child.   


	9.3
Others

	
No comments.


10.
International relocation of a child

	10.1
Addressing the circumstances in which one parent may lawfully remove a child to live in a new country

	
The question of the reasons for departure of a child abroad, including for the permanent residence, is settled according to the national legislation of the states members to the 1980 Convention. Herewith, in our opinion, the introduction of these provisions in an international document is not considered to be reasonable.

	10.2
Promoting agreement between parents in respect of relocation

	
In our opinion, it is extremely important to guarantee that all decisions concerning the child, including concerning the removal, are taken by mutual agreement of parents. Herewith, we consider that the regulation of these questions relates more to the internal competence of the states.

	10.3
Others

	
No comments.


11.
Reviewing of the operation of the Convention

	11.1
Providing an explicit legal basis for convening the Special Commission to review the practical operation of the Convention and to encourage the development of good practices under the Convention

	
We support this idea. Taking into account the importance of the questions, which are revised at the Special commissions, it is considered, that its mandate shall be expanded and its powers shall be strengthened.

	11.2
Requiring the co-operation of Contracting States in gathering statistics and case law under the Convention and in completing country profiles

	
In general we support this idea. But it shall be noted that it might be too early to introduce the provisions concerning the cooperation between the Contracting Parties on gathering statistics and judicial practice, connected with the Convention, and completing the country profiles, as far as different experience of the implementation of the Convention, maintained practice and technical opportunities, available at the National Authorities, might complicate the execution of such requirement because of the objective reasons.

	11.3
Establishing a body competent to review States Parties’ compliance with Convention obligations

	
The proposal on establishing a body competent to review States Parties’ compliance with the 1980 Convention obligations will depend on the volume of powers of such body and also on the character of decisions, which it will adopt.

	11.4
Others

	
No comments.


12.
Others
	Please indicate any other matters which you think should be considered for inclusion in a protocol containing auxiliary rules to improve the operation of the Convention.

	No proposals concerning this matter.


PART II - THE GENERAL QUESTION

	1.
In the light of your views given above, and considering that decisions will need to be taken by consensus, should the Hague Conference on Private International Law embark on the formal process of developing a protocol to the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction? (Please indicate if you are in favour, opposed or undecided.)

	
The proposal on developing a protocol to the 1980 Convention is supported by the Central Authority of Ukraine.

	2.
If in favour, what level of priority would you attach to this exercise?

	
We consider that this question may be solved at the meeting of the Council on General Affairs and Policy.


� “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (31 March – 2 April 2009)”, p. 2, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� >, under “Work in Progress”, then “General Affairs”.


� Ibid. References to “the 1996 Hague Convention” are to the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children.


� “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (7-9 April 2010)”, p. 2, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� >, under “Work in Progress”, then “General Affairs”.


� In relation to the issue of feasibility it is relevant to point out that as a minimum all the States Parties to the 1980 Hague Convention, as well as all Members of the Hague Conference on Private International Law, would be invited to participate in the negotiations regarding a protocol, and that such negotiations would proceed to the furthest extent possible on a consensus basis.


� See notes 1 and 3.


� See Arts 7(2) c) and 10 of the Convention. See also Part III of the “Conclusions and Recommendations of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006)” (hereinafter referred to as the “Conclusions and Recommendations of the 2006 Special Commission”), available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”. A Guide to Good Practice on Mediation under the 1980 Hague Child Abduction Convention is currently under preparation. A draft Guide will be submitted to the Special Commission meeting in June 2011. A “Preliminary Outline of the Guide to Good Practice on Mediation under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (for consultation with the expert group)” is available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Cross-border family mediation”. Co-ordination would be needed between the work on the Guide to Good Practice and the development of provisions on mediation in a protocol.


� See Part VI of the Conclusions and Recommendations of the 2006 Special Commission, ibid.


� See Arts 2 and 11 of the Convention. See also para. 1.4.1 of the Conclusions and Recommendations of the 2006 Special Commission (ibid.), and Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part II – Implementing Measures, Jordan Publishing Limited, 2003, para. 6.3, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Guides to Good Practice”.


� See Art. 7(2) h) of the Convention. See also para. 1.1.12, Part VIII and Appendix of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�). See also Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part I – Central Authority Practice, Jordan Publishing Limited, 2003, in particular para. 6.3, available on the Hague Conference website at ibid. See also relevant provisions of the 1996 Hague Convention.


� See Art. 13(2) of the Convention. See also Appendix of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�).


� See Part V of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�), and Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part IV – Enforcement, Bristol, Family Law (Jordan Publishing Limited), 2010, available on the Hague Conference website at ibid.


� See Arts 7(2) f) and 21 of the Convention. See also paras 1.7.1 to 1.7.3 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�), and Hague Conference on Private International Law, Transfrontier Contact Concerning Children – General Principles and Guide to Good Practice, Jordan Publishing Limited, 2008, available on the Hague Conference website at ibid. See also relevant provisions of the 1996 Hague Convention.


� See in particular Art. 5 of the Convention. See also para. 1.7.3 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�), and paras 8 to 11 of the “Overall Conclusions of the Special Commission of October 1989 on the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction”, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”.


� See paras 1.7.4 and 1.7.5 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�).


� Five meetings of the Special Commission to review the practical operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction have been held, in 1989, 1993, 1997, 2001, and 2006. This Questionnaire is drawn up for the attention of the Sixth Meeting which is planned for June 2011 (first part) and January 2012 (second part). Conclusions and Recommendations of previous meetings are available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”.
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