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1. Do you have at your disposal recent precedents delivered pursuant to the 1970 Convention
and which would be relevant for the Special Commission ? If so, can you provide them to us?
Insofar as the text of the ruling is drafted in a language other than English or French, a
summary in the English or French language of the facts and grounds for the ruling would be
very helpful.

No precedents or case law are available.

2. Do you have at your disposal statistics relating to the number of requests to obtain evidence
addressed to your State from different States Party to the Convention ?

We do not have statistics relating to the number of requests to obtain evidence
addressed to Poland from States Parties to the Convention.

3. Have you encountered practical difficulties connected with application of the
Convention?

 Bearing in mind that Polish Courts are requesting authorities, the Polish
Ministry of Justice does not have a clear picture of application of the
Convention.  However, we have been informed by Polish courts about
following practical difficulties:

1. Delays.

There are some Countries where the execution of requests to obtain
evidence takes too long time. In several cases, letters asking for
information whether the request to obtain evidence is to be executed or
not have been disregarded.

2. Problems involving costs.

In several cases Polish courts have not been informed in advance about
extraordinarily high costs of the taking of evidence by the authorities of
the requested Country. If Polish Court or the parties had a prior
knowledge of the amount of extraordinarily high costs, the taking of
evidence would possibly have been omitted.

3. Sending documents from the requested Country.

In some cases, documents establishing the execution of requests of Polish
courts to obtain evidence have been forwarded to Polish Embassies or to



the Polish Ministry of Justice, instead of forwarding them directly to the
requesting Court in Poland.

Sometimes, in such cases, the information included is not sufficient to
identify the case the above–mentioned documents refer to. In order to
avoid such misunderstandings it is very important to specify the name of
the requesting court and the reference number of the case.

4. Translations.

In such cases, requests for taking evidence addressed to Poland have not
been translated into Polish.

5. Specific requirements.

Sometimes the authorities of requested Countries require documents
not foreseen by the Convention to be attached to the request. In
particular, requests to obtain evidence addressed to the USA need to be
accompanied with an annex including detailed facts of the case.

4. In light of the terminology used in the Practical Handbook for the Service Convention (see
provisional version of the new Practical Handbook, Prel. Doc. No 1, ( I. -5. -B)), do you have
at your disposal precedents determining whether the Convention is considered as "mandatory"
by your State ? Do you have at your disposal case-law determining whether the Convention is
considered as "exclusive" by your State?

We have no case law at our disposal related to this question.

5. If your State has stated a reservation under Article 23 of the Convention, has that
reservation been asserted to deny performance of requests to obtain evidence from abroad ? If
so, what was the procedure applied in such case?

Pursuant to the reservation on Article 23 of the Convention Poland does not
act on any requests for mutual assistance which involve the production of
documents within context of a pre-trial discovery of documents.

Poland has received one request within context of a pre-trial discovery. The
request was sent back to the requesting agency uncompleted with reference to
Poland’s reservation.

6. At the Special Commission of 1989, it was recommended that priority be granted to the
procedures provided for under the Convention for their requests to obtain evidence located
abroad, and that States having made or proposing to make the reservation under Article 23
should limit its scope. Do you consider this recommendation to have been helpful? Has it
been applied in practice?

The reservation has been hardly ever used.



7. The Permanent Bureau has been faced on several occasions with the issue whether the
Convention applies to arbitration proceedings. This issue was discussed at the Special
Commission in May 1985, but the Commission had considered at the time that there was no
need to adopt a Protocol in this respect. For its part, the 1989 Special Commission stated that
the law of certain countries provided for legal assistance to obtain evidence in arbitration
matters, in which case the Convention might be used in order to seek evidence abroad. The
position advised by the Permanent Bureau is that the benefit of the Convention may extend to
arbitration proceedings insofar as the arbitration panel sends its request to obtain evidence
abroad to a judicial authority of its State, which will then assume forwarding to the State
addressed of the request to obtain evidence: as the arbitration panel cannot be treated as a
judicial authority for the purposes of the Convention, it cannot itself forward the request to
obtain evidence directly to the State addressed. Have you had occasion to deal with such
requests to obtain evidence in the course of arbitration proceedings? Do you share the view of
the Permanent Bureau?

We share the opinion of the Permanent Bureau that arbitration panel cannot
be treated as a judicial authority for the purpose of the Convention. Poland
has received one request for taking of evidence within the framework of
arbitration proceedings. First, the arbitration panel had sent its request to a
judicial authority of its State of origin. Then, the judicial authority of the State
of origin sent the request of the arbitration panel to Poland. The request was
fulfilled.

8. What is the average time elapsing between receipt of the request to obtain evidence and its
performance?

The average time elapsing between receipt of the request to its performance
takes 2-4 months.

9. Do you allow the representatives of a requesting Court to take part in the execution
pursuant to Article 8 of the Convention?

Poland allows representatives of a requesting Court to take part in the
execution pursuant to Article 8 of the Convention upon prior permission of the
Ministry of Justice.

10. Do your central authorities accept to receive requests by electronic means to obtain
evidence from abroad?

Poland does not accept requests for obtaining of evidence received by
electronic means only. However, informal correspondence – e.g. enquiries as
to the status of the request – can also be conducted via e-mail.

11. Have your authorities received or forwarded requests to obtain evidence requiring the use
of new information technology? If so, were these requests fulfilled?



Poland has not received or forwarded any requests to obtain evidence
(interrogation) by means of new information technology.

12. Would you consider it useful to have a recommendation adopted for the promotion of the
use of modern communication technologies? Do you consider that development of a new
instrument ought to be considered in order to deal more specifically with these issues?

Yes, we support the promotion of the modern communication technology.


