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Questionnaire of May 2008 relating to the  
Hague Convention of 18 March 1970 on the Taking of Evidence Abroad  

in Civil and Commercial Matters 
(Evidence Convention) 

At the recent meeting of the Council on General Affairs and Policy of the Hague 
Conference on Private International Law (1-3 April 2008), the Permanent Bureau 
announced the holding of a Special Commission on the practical operation of the 
Hague Evidence, Service, Apostille, and Access to Justice Conventions.1 

With a view to preparing for the discussions on the Evidence Convention, the Permanent 
Bureau has prepared the following comprehensive Questionnaire. 2  The information 
collected will assist the Permanent Bureau in defining the key issues that need to be 
addressed by the Special Commission. It will also assist the Permanent Bureau in drafting 
parts of a possible new edition of the Practical Handbook on the Evidence Convention 
and / or of a possible Guide to Good Practice in relation to specific issues arising out of 
the operation of the Evidence Convention (e.g., on the use of video-links under the 
Convention). Finally, the responses will assist the Permanent Bureau in its ongoing 
monitoring of the practical operation of the Evidence Convention and in completing and 
updating the information provided on the HCCH website (with a view to possibly creating 
an “Evidence Section”). 

Non-contracting States to the Convention are invited to respond to Questions 1 to 3 only. 
Contracting States are invited to answer all other questions. Please note that some of the 
questions may require the input from the relevant judicial authorities of your State. 

The Permanent Bureau would very much appreciate receiving the answers from your 
State (in either English or French) before 8 August 2008. Answers should be sent via 
e-mail to < secretariat@hcch.net > with the following heading in the subject field: 
“Questionnaire – Evidence Convention – [name of the Member of the 
Organisation / Contracting State]”. 

Please complete this Questionnaire electronically and not by hand.3 

Identification 

Name of State:  

For follow-up purposes 
Name of contact person: Monica Gaw 
Name of Authority / Office: U.S. Department of State 
Telephone number: 202-736-9107  
E-mail address: GAWMA@state.gov   

Uploading the responses on the HCCH website 

The uploading of the responses to the 2003 Questionnaire on the HCCH website has 
proven to be extremely useful. These responses are often consulted and referred to in 
the numerous items of correspondence that the Permanent Bureau receives. As a result, 
we envisage uploading the answers to the 2008 Questionnaire. Does your State agree to 
making its response available on the HCCH website? 

[ X ] YES [  ] NO

                                          
1 The convocation for that Special Commission will be sent at a later stage. 
2 The practical operation of the Evidence Convention was reviewed at Special Commission meetings in June 
1978, May 1985, April 1989, and October 2003. The Conclusions and Recommendations arising from all these 
Special Commissions are available on the HCCH website. 
3 Tick the relevant boxes by placing your cursor in the middle of the space between the two square brackets 
and inserting an X (so that [  ] becomes [ X ]). If you are invited to add text, place your cursor directly before 
the relevant paragraph symbol (they all appear in italic and in blue: ¶). This requires that you activate the 
option “Show / Hide ¶”. Your text will appear in blue. 

 

mailto:GAWMA@state.gov
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PART ONE – GENERAL INFORMATION AND STATISTICS 

I. Questions for non-Contracting States  Not Applicable 

1) Please indicate why your State is not a Contracting State to the Evidence Convention 
(select as many answers as are relevant): 

[  ] The availability of possibilities under internal law, bilateral or regional 
agreements, treaties or instruments means there is no added value in becoming 
a Party to the Evidence Convention 

[  ] The number of cross-border litigation cases that require evidence to be taken 
from abroad is limited and does not require a global framework 

[  ] There are legal obstacles in your domestic legal system that prevent your State 
from becoming a Party to the Convention – if so, please specify what these are: 

 

[  ] Your State considers that there are specific issues arising out of the Evidence 
Convention (e.g., the absence of deadlines for the execution of requests for the 
taking of evidence, rules as to the language of the Letter of Request to be used 
under the Convention, etc.) which dissuade your State from joining the Evidence 
Convention – please explain: 

 

[  ] Your State does not have the means or resources to properly implement the 
Evidence Convention 

[  ] The question of becoming a Party to the Convention has never been examined in 
detail 

[  ] Other reason – please explain: 

 

2) Please forward a list of any bilateral or regional agreements, treaties or instruments to 
which your State is a Party and that provide rules for the taking of evidence abroad: 

 

3) Is your State currently studying the Evidence Convention or does your State envisage 
studying it with a view to becoming a State Party in the near future? 

[  ] YES – please specify (status of considerations in your State, etc.): 

 

[  ] NO 

II. Questions for Contracting States 

A. Contact details for designated Authorities 

4) Please check the contact information as contained on the HCCH website with regards to 
the Central Authority(ies) designated by your State (Arts 2 and 24(2)). If one of the 



 
 6 

following categories of information is missing then please provide it below (please 
provide both a postal address and a street address, if these are not identical): 
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Name of Authority:  U.S. Department of Justice 
Civil Division 
Office of International Judicial Assistance  
Address:   
1100 L Street N.W. 
Room 11006 
Washington, D.C.  20530 
United States of America  
Telephone: 202 514 7455  
Fax:  202 514 6584  
E-mail:  Robert.Hollis@usdoj.gov   
Website:  none  
Language(s) of communication:  English  
Name of contact person:  Robert Hollis 
 
Additional information is available from the U.S. Department of State,  
Bureau of Consular Affairs (ASKPRI@state.gov) general and  
country specific websites, which are undergoing complete revision at this time: 
 
http://www.travel.state.gov/law/info/judicial/judicial_702.html  
 
http://www.travel.state.gov/law/info/judicial/judicial_2510.html   

If your State has designated several Central Authorities and one of the above categories 
is missing for more than one Central Authority designated, please provide separate 
details for each of those Central Authorities (copy and paste if necessary – also, please 
provide both a postal address and a street address, if these are not identical):  Not 
Applicable 

Name of Authority:  
Address:  
Telephone:  
Fax:  
E-mail:  
Website:  
Language(s) of communication:  
Name of contact person:  

5) Please also verify the contact information as contained on the HCCH website with 
regards to the following authorities in your State, if applicable. If one of the following 
categories of information is missing then please provide it below (please provide both a 
postal address and a street address, if these are not identical): Not Applicable 

a. Other authorities that may be designated in addition to the Central Authority 
(Art. 24(1)): 

Name of authority:  
Address:  
Telephone:  
Fax:  
E-mail:  
Website:  

mailto:Robert.Hollis@usdoj.gov
mailto:ASKPRI@state.gov
http://www.travel.state.gov/law/info/judicial/judicial_702.html
http://www.travel.state.gov/law/info/judicial/judicial_2510.html
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Language(s) of communication:  
Name of contact person:  

b. For those States Parties with more than one legal system, the authorities of one 
such system that the Contracting State has designated to have exclusive 
competence to execute Letters of Request (Art. 25): 

Name of authority:  
Address:  
Telephone:  
Fax:  
E-mail:  
Website:  
Language(s) of communication:  
Name of contact person:  

c. The designated competent authority that authorises members of the judicial 
personnel of the Requesting Authority to be present at the execution of a Letter of 
Request (Art. 8): 

Name of authority:  
Address:  
Telephone:  
Fax:  
E-mail:  
Website:  
Language(s) of communication:  
Name of contact person:  

d. The appropriate authority that grants permission for the taking of evidence by a 
diplomatic officer or consular agent of nationals of a State that he or she represents 
(Art. 15(2)): 

Name of authority:  
Address:  
Telephone:  
Fax:  
E-mail:  
Website:  
Language(s) of communication:  
Name of contact person:  

e. The competent authority that grants permission for the taking of evidence by a 
diplomatic officer or consular agent of nationals of the State in which he or she 
exercises his functions or of a third State (Art. 16): 

Name of authority:  
Address:  
Telephone:  
Fax:  
E-mail:  
Website:  
Language(s) of communication:  
Name of contact person:  
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f. The competent authority that grants permission for the taking of evidence by a 
commissioner (Art. 17): 

Name of authority:  
Address:  
Telephone:  
Fax:  
E-mail:  
Website:  
Language(s) of communication:  
Name of contact person:  

g. The competent authority to which a diplomatic officer, a consular agent or a 
commissioner (according to Arts 15, 16 or 17), may apply to seek appropriate 
assistance to obtain evidence by compulsion (Art. 18): 

Name of authority:  
Address:  
Telephone:  
Fax:  
E-mail:  
Website:  
Language(s) of communication:  
Name of contact person:  

B. Statistics 

Chapter I (Letters of Request – Incoming) 

6) The following questions relate to the number of Letters of Request addressed to your 
State under the Evidence Convention: 

a. Please complete the following table to indicate how many incoming Letters of 
Request the Central Authority(ies) of your State received in the past five years. 
Please also note, if possible for each year, the country(ies) from which your State 
received the most Letters of Request. 

2003 2004 2005 2006 2007 

Number: 635 

State(s): 25 

Number: 555 

State(s): 19 

Number: 517 

State(s): 25 

Number: 560 

State(s): 25 

Number: 
623 

State(s):25  

 

  2003 2004 2005 2006 2007 

Argentina 155 193 173 152 153 
Australia 2       1 
Bulgaria     1 1 2 
Czech Republic 17 16 14 17 15 
Denmark 3 7 2 2 2 
Estonia 3         
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Finland     2 1 2 
France 1   1 1 2 
Germany 90 84 81 82 107 
Great Britain/UK       1   
Hong Kong     1     
Hungary 5       1 
Israel 1         
Italy 11 24 7 13 9 
Latvia 1   2 5 10 
Lithuania 1 4 1 1 2 
Mexico 55 20 23 19 27 
Netherlands Antilles 4 2   3   
Norway 4 11 1 3 2 
Poland 66 25 48 55 61 
Portugal 29 27 35 42 49 
Romania   3 4 6 6 
Russia 1 5 1 3 9 
Slovakia 2 5 9 11 13 
Slovenia     3     
South Africa         1 
Spain 58 39 26 23 51 
Sweden 2 1 1 4 4 
Switzerland 34 11 11 38 24 
Turkey 25 12 40 56 61 
Ukraine     2 6   
Venezuela 65 66 28 15 9 

TOTALS 635 555 517 560 623 

 

 

b. Of the total number of Letters of Request received in 2007, please divide these 
depending on the nature of the evidence that was sought and complete the 
following table with respect to the time that lapsed between the Central 
Authority(ies) of your State receiving a Letter of Request and executing that 
request (i.e., transmitting the evidence back to the requesting State). 

For example, if your State executed 12 Letters of Request for the taking of oral 
evidence and that took between 4 and 6 months, please write the number “12”’ in 
the relevant box. In the case of Letters of Request that requested more than one 
type of evidence, please provide a separate answer for each type of evidence that 
was sought (this also enables you to take into account any variations in execution 
times relevant to the different types of evidence sought): 

The United States Central Authority does not maintain records that would allow it to 
respond to this question. 
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Nature of 
Evidence 
Sought 

Less 
than 2 

months 

Between 
2 and 4 
months 

Between 
4 and 6 
months 

Between 
6 and 12 
months 

More 
than 12 
months

Returned 
unexecuted 

(Art. 12) 

Cases 
currently 
pending 

Oral Evidence        

Documentary 
Evidence        

Bank records        

Written 
responses to 

written 
interrogatories 

       

Inspection of 
Personal 
Property 

       

Inspection of 
Real Property        

Blood tests        

Other 
evidence 
(please 

specify below 
the nature of 
the evidence 

sought) 

       

Performance 
of other 

judicial act 
(please 

specify below 
the nature of 

the act) 
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Comments relating to “[o]ther evidence”: 

 

Comments relating to “[p]erformance of other judicial act”: 

 

c. How many of the total amount of these Requests sought evidence from a party? 

 

d. How many of the total amount of these Requests sought evidence from a non-party 
witness? 

 

e. If your State is not able, for whatever reason, to complete the above table in 
question 6 b., or to answer questions 6 c. and 6 d., please provide any other 
relevant statistical information that you may have: 

 

Chapter I (Letters of Request – Outgoing) 

7) The following questions relate to the number of Letters of Request sent by your State 
under the Evidence Convention. These questions are likely to require some consultation 
with the (main) courts in your State that (may) have previously forwarded Letters of 
Request:  Outgoing letters of request under the Hague Evidence Convention are not 
centralized in the United States.  They emanate from local, state and federal courts.  
The National Center for State Courts, the Administrative Office of U.S. Courts and the 
Federal Judicial Center advise that statistics are not generally available.  The American 
Bar Association prepared a survey for practitioners that may yield some information 
about this question.  When the results of that survey are received, the United States 
will provide supplemental information to the Permanent Bureau.   

a. Please complete the following table to indicate how many outgoing Letters of 
Request the judicial authorities of your State have sent to Central Authorities of 
other Contracting States in the past five years. Please also note the country(ies) to 
which your State sent the most Letters of Request.  

2003 2004 2005 2006 2007 

Number:  

State(s):  

Number:  

State(s):  

Number:  

State(s):  

Number:  

State(s):  

Number:  

State(s):  

b. Of the total number of Letters of Request sent in 2007, please divide these 
depending on the nature of the evidence that was sought and complete the 
following table with respect to the time that lapsed between the judicial authority of 
your State sending a Letter of Request and receiving the relevant evidence. 

For example, if your State sent 17 Letters of Request for the taking of oral evidence 
and it took between 4 to 6 months to receive the evidence that was requested in 
each of those, please write the number “17” in the relevant box. In the case of 
Letters of Request that requested more than one type of evidence, please provide a 
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separate answer for each type of evidence that was sought (this also enables you to 
take into account any variations in execution times relevant to the different types of 
evidence sought): 
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Nature of 
Evidence 
Sought 

Less 
than 2 

months 

Between 
2 and 4 
months 

Between 
4 and 6 
months 

Between 
6 and 12 
months 

More 
than 12 
months

Returned 
unexecuted 

(Art. 12) 

Cases 
currently 
pending 

Oral Evidence        

Documentary 
Evidence        

Bank records        

Written 
responses to 

written 
interrogatories 

       

Inspection of 
Personal 
Property 

       

Inspection of 
Real Property        

Blood tests        

Other 
evidence 
(please 

specify below 
the nature of 
the evidence 

sought) 

       

Performance 
of other 

judicial act 
(please 

specify below 
the nature of 

the act) 

       

Comments relating to “[o]ther evidence”: 

 

Comments relating to “[p]erformance of other judicial act”: 

 

c. How many of the total amount of these Requests sought evidence from a party? 

 

d. How many of the total amount of these Requests sought evidence from a non-party 
witness? 
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e. If your State is not able, for whatever reason, to complete the above table in 
question 7 b., or to answer questions 7 c. and 7 d., please provide any other 
relevant statistical information that you may have: 
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Chapter II (Taking of evidence by Diplomatic Officers, Consular Agents and 
Commissioners – Incoming and outgoing cases) 

8) If your State has not objected to the application of Chapter II of the Evidence 
Convention (or part thereof): 

a. Please indicate how many times your State has been involved in incoming 
(evidence taken in your State) and outgoing (evidence taken in another State 
Party) cases for the taking of evidence under Chapter II since 2003: 

Incoming cases:   

 

Permission from the United States is not required for the taking of voluntary 
depositions of willing witnesses in the United States.  Statistical information on 
incoming cases is therefore not available. 

Outgoing cases: 

 

b. Of these cases, if applicable, how many were executed? If a case(s) has (have) not 
been executed, please explain the reason(s) for this: 

Incoming cases: 

Permission from the United States is not required for the taking of voluntary 
depositions of willing witnesses in the United States.  Statistical information on 
incoming cases is therefore not available. 

Outgoing cases: 

Unknown.  The U.S. Central Authority does not have any information regarding 
outgoing cases or their subsequent disposition since such requests are not 
transmitted through the U.S. Central Authority.     

c. With respect to these cases, if applicable, please specify the average time required 
for their execution: 

Incoming cases:   
 

For the taking of voluntary depositions by diplomatic officers, consular agents or 
commissioners in the United States, the time required would be solely subject to 
the schedules of the witnesses and foreign diplomatic or consular officers in the 
United States, or private commissioners.  Therefore, the United States would not 
know the average time required for the taking of such voluntary evidence. 

Outgoing cases: 

The taking of depositions before U.S. consular officers abroad is subject to U.S. 
consular schedules and mutual agreement between the witnesses and 
commissioners.  In countries where permission of the foreign Central Authority is 
required, that is also a factor as to time required for their execution.   Because of 
these factors, and the length of the questions to be posed to the witness(es), we 
are unable to specify an average time.     
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In how many of these cases, if applicable, was the evidence taken by (please note 
figures for both if relevant): 

Incoming cases:   

[  ] Diplomatic officers or consular agents – specify number of cases:  
[  ] Commissioners – if evidence was taken by Commissioners (specify number 

of cases:  ), please indicate if the Commissioner was designated by the 
State where the evidence was taken or the State where the evidence was 
produced: 

[  x]  Other:  Unknown 

Outgoing cases: 

[  x] Diplomatic officers or consular agents – specify number of cases:  
[  x] Commissioners – if evidence was taken by Commissioners (specify number 

of cases:  ), please indicate if the Commissioner was designated by the 
State where the evidence was taken or the State where the evidence was 
produced: 

   

Commissioners are appointed by the courts.  We do not have centralized statistics 
on this issue except to the extent that our consular officers serve as 
commissioners. For example, based on a survey, consular depositions are taken in 
a country where it is permissible but these occur infrequently. 
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If applicable, how many of these Requests sought evidence from a party? 

Incoming cases:   

Unknown 

Outgoing cases: 

Unknown 

d. If applicable, how many of these Requests sought evidence from a non-party 
witness? 

Incoming cases: 

Unknown 

Outgoing cases: 

Unknown 

e. Please indicate the nature of the main type of evidence that was sought in these 
cases if applicable (see the categories identified in questions 6) and 7)): 

Incoming cases: 

Unknown 

Outgoing cases: 

Unknown 

C. General appreciation of the Evidence Convention 

9) Please indicate below how your State rates the general operation of the Evidence 
Convention: 

[  ] Excellent 
[  X] Good 
[  ] Satisfactory 
[  ] Unsatisfactory 

If your State considers that the general operation of the Evidence Convention is good, 
satisfactory or unsatisfactory, please indicate what particular aspects of the Convention 
your State considers require improvement or where your State has encountered 
difficulties. For any areas that require improvement, please also indicate whether your 
State considers that solutions could be developed in specific Conclusions and 
Recommendations to be adopted by the next Special Commission, a Guide to Good 
Practice and / or a Practical Handbook on the Convention or a Protocol to the 
Convention. 

1)  Article 23 Reservations 
 
Broad reservations under Article 23 limit the utility of the Convention for U.S. litigants.  As a 
result, American courts are less inclined to require parties to use the Convention in lieu of 
domestic discovery procedures. 
 
Article 23 of the Convention provides that:  “A Contracting State may at the time of 
signature, ratification or accession, declare that it will not execute Letters of Request issued 
for the purpose of obtaining pre-trial discovery of documents as known in Common Law 
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countries.”  Most contracting states have entered some form of Article 23 reservation.  At 
this time, the exceptions include Barbados, Belarus, Bosnia and Herzegovina, the Czech 
Republic, Israel, Latvia, the Russian Federation, the Slovak Republic, Slovenia, and the 
United States.  The Article 23 reservations of several countries preclude document discovery 
altogether, including Argentina, Australia, Bulgaria, Denmark, Greece, Hungary, Iceland, 
Italy, Kuwait, Luxembourg, Monaco, Poland, Portugal, Seychelles, South Africa, Spain, Sri 
Lanka, Sweden, Turkey, and Ukraine.  
 
A number of other countries have adopted a middle approach of entering “limited” Article 23 
reservations which permit the production of documents that are identified with varying 
degrees of particularity.  These include China, Cyprus, Estonia, Finland, France, India, 
Mexico, the Netherlands, Norway, Romania, Singapore, Switzerland, the United Kingdom, 
and Venezuela.  For instance, France’s Article 23 reservation provides that “Letters of 
Request issued for the purpose of obtaining pre-trial discovery of documents” will be 
executed “when the requested documents are enumerated limitatively in the Letter of 
Request and have a direct and precise link with the object of the procedure.”  Similarly, the 
United Kingdom will execute letters of request which seek “particular documents specified in 
the Letter of Request as being documents appearing to the requested court to be, or to be 
likely to be, in his possession, custody or power.” 
 
The 2003 Special Commission recommended that “states which have made a general, 
non-particularised declaration under Article 23 revisit their declaration by considering an 
amendment adopting terms such as those contained in the UK [Article 23] declaration or in 
Article 16” of the Additional Protocol to the Inter-American Convention on the Taking of 
Evidence Abroad.  See, Permanent Bureau of the Hague Conference on Private International 
Law, Conclusions and Recommendations Adopted by the Special Commission on the 
Practical Operation of The Hague Apostille, Evidence and Service Conventions (28 October 
to 4 November 2003)(emphasis in original).  The referenced Article 16 of the Additional 
Protocol to the Inter-American Convention provides for the production of documents that 
are “reasonably identified by date, contents, or other appropriate information.”   
 
The 2003 Special Commission also concluded that the terms of Article 23 “are a continued 
source of misunderstandings.”  Citing the “history” of the Article 23 provision, the Special 
Commission “agreed that Article 23 was intended to permit states to ensure that a request 
for the production of documents must be sufficiently substantiated so as to avoid requests 
whereby one party merely seeks to find out what documents may generally be in the 
possession of the other party to the proceeding.”   The Special Commission observed further 
that “in some instances where States have made a general, non-particularised declaration 
under Article 23, they may have mistakenly believed that they are only objecting to 
evidence requests submitted prior to the opening of a proceeding in the State of origin.”  
Indeed, during the course of the proceedings of the 2003 Special Commission, a delegate 
from a state that had recently ratified the Convention indicated that her country had 
entered an Article 23 reservation based upon precisely this misunderstanding.   See Hague 
Conference on Private International Law, Proces-Verbal/Minutes (No. 4) of Special 
Commission on the Practical Operation of the Service, Evidence and Legalisation 
Conventions, at 11 (Oct. 28, 2003).   
 
The entry of broad Article 23 reservations might also derive from a caricatured view of U.S. 
discovery proceedings as a “fishing expedition”, without judicial supervision or oversight.  
Such views fail to take into account changes in U.S. civil procedure over the past several 
years.  As noted by one legal scholar:  “Rule 26 [of the U.S. Federal Rules of Civil 
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Procedure], the centerpiece of the discovery process, has undergone dramatic revisions as a 
result of amendments in 1983, 1993, and 2000 that provide for greater judicial control over 
the discovery process and set limitations on the availability of discovery.”  See Arthur R. 
Miller, The Pretrial Rush to Judgment:  Are the “Litigation Explosion”, “Liability Crisis”, and 
Efficiency Clichés Eroding Our Day in Court and Jury Trial Commitments, 78 N.Y.U.L. REV. 
982, 1049 (2003); see also Stephen N. Subrin, Discovery in Global Perspective:  Are We 
Nuts? 52 DEPAUL L. REV. 299, 301 (2002) (“The rapid pace of amendments to the federal 
discovery rules has brought expanded case management, discovery conferences, pretrial 
conferences, required attorney consultations, more stringent certification, numeric discovery 
limits, the concept of proportionality, mandatory disclosure, [and] a redefinition of ‘scope’”); 
Richard L. Marcus, Retooling American Discovery for the Twenty-First Century: Toward a 
New World Order 7 TUL. J. INT’L & COMP. L. 153, 183 (1999) “([T]he cumulative effect of the 
changes that have been made [to the discovery rules] already move beyond mere tinkering. 
. . . [I]t could be said that America is finally eliminating the ‘extravagant’ features of 
discovery, opening the way to accommodation with the practice of the rest of the world”).  
The 2003 Special Commission specifically acknowledged these changes in U.S. law as 
limiting ”the scope of pretrial discovery, including by increasing the control of judges over 
discovery proceedings.”  See 2003 SPECIAL COMMISSION REPORT, at 8. 
 
Unfortunately, the 2003 Special Commission’s recommendation that contracting states enter 
only limited Article 23 reservations seems to have had little effect.  Of the eight states that 
joined the Convention subsequent to the 2003 Special Commission, six have entered 
blanket Article 23 reservations.  Further, to our knowledge, no contracting state has 
revisited an existing blanket Article 23 reservation. 
 
As discussed elsewhere in this document, U.S. courts apply a “comity” analysis in 
determining whether to require litigants to utilize the Convention procedures in lieu of 
domestic discovery procedures.  One factor in the comity analysis is the “likelihood that 
resort to [the Hague] procedures will prove effective.”  See Societe National Industrielle 
Aerospatiale v. United States District Court, 428 U.S. 522, 544 (1987).  The existence of an 
Article 23 reservation – in particular, a blanket reservation – signals to the court that 
requiring resort to the Convention letter of request procedures will not likely be effective.   
 
Accordingly, as in 2003, the 2009 Special Commission should consider adopting a strong 
recommendation that states which have made a general, non-particularised declaration 
under Article 23 revisit their declaration by either eliminating the declaration altogether or 
considering a more limited declaration  that provides for the production of documents that 
are reasonably identified by date, contents, or other appropriate information. 

 

 

D. Case law and reference work 

10) The Permanent Bureau invites States Parties to provide copies of any guides or practical 
information that may have been produced for the assistance of their judicial authorities 
or other authorities when sending or executing a Letter of Request under the provisions 
of the Evidence Convention. 

General information is available on the U.S. Department of State, Bureau of Consular 
Affairs web page http://www.travel.state.gov/law/info/judicial/judicial_702.html  

http://www.travel.state.gov/law/info/judicial/judicial_702.html
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Guidance for U.S. consular officers regarding judicial assistance abroad is published in 
Volume 7, Foreign Affairs Manual, Chapter 900 – Judicial Assistance.  This is available 
on line at http://www.state.gov/m/a/dir/regs/fam/c22164.htm.  

 

Title 22, Code of Federal Regulations, Part 92.49 – 92.66 addresses procedures to be 
followed in consular depositions abroad. See 
http://www.access.gpo.gov/nara/cfr/waisidx_08/22cfr92_08.html.  

 

The U.S. Department of State provided guidance about the taking of evidence in the 
United States to the Chiefs of Mission of foreign embassies in Washington, D.C. on 
February 3, 1976 and June 4, 2003.  Copies of these diplomatic notes were published in 
the Digest of U.S. Practice in International Law of 1976 and 2003.  See 
http://www.state.gov/s/l/c8183.htm.  Copies are also available from the U.S. 
Department of State, Bureau of Consular Affairs, Directorate of Overseas Citizens 
Services, Office of Policy Review and Inter Agency Liaison (ASKPRI@state.gov). 

11) The Permanent Bureau invites States Parties to provide copies of decisions rendered 
since 2003 (or from before this date if these have not already been provided to the 
Permanent Bureau) in relation to the Evidence Convention. If the decision is in a 
language other than English or French, a summary into either of these languages would 
be appreciated. 

Annex A provides a Compendium of Cases Citing the Hague Evidence Convention from 
2003-2008.  The Annex contains 24 federal cases and 2 state court decisions. 

12) The Permanent Bureau invites States Parties to forward a list of references of articles or 
books in connection with the Evidence Convention that do not already appear on the 
bibliography tab on the website of the HCCH. 

Annex B is a list of references to articles that discuss the Evidence Convention in the 
United States from 2003-2008. 

13) The Permanent Bureau invites States Parties to forward a citation for and / or a copy of 
the domestic legislation which implemented the Evidence Convention in their 
territory(ies), as well as any citations for and / or copies of any domestic laws which 
provide for the taking of evidence in aid of foreign proceedings. 

28 Code of Federal Regulations 0.49 sets the function of the Civil Division of the U.S. 
Department of Justice as U.S. Central Authority for the Hague Evidence Convention. 

 

Under U.S. law, 28 U.S. Code (U.S.C.) § 1782, foreign judicial authorities or parties to 
proceedings can request the assistance of U.S. courts in taking evidence for use in a 
proceeding in a foreign or international tribunal without filing a request under the Hague 
Evidence Convention.  Evidence may be obtained from both parties and non-parties to 
the foreign litigation.  Section 1782 does not require that the courts of the country 
where the foreign action is pending be willing to offer reciprocal assistance. 

 

Prior to a recent decision of the U.S. Supreme Court in Advanced Micro Devices v. Intel 
Corp. (542 U.S. 241 (2004)), lower courts in a few judicial circuits required, as a 
prerequisite to granting a request for assistance under Section 1782, a threshold 

http://www.state.gov/m/a/dir/regs/fam/c22164.htm
http://www.access.gpo.gov/nara/cfr/waisidx_08/22cfr92_08.html
http://www.state.gov/s/l/c8183.htm
mailto:ASKPRI@state.gov
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showing that the evidence would be “discoverable” under the laws of the foreign 
country.  The Supreme Court rejected that approach in stating that “Section 1782 is a 
provision for assistance to tribunals abroad.  It does not direct United States Courts to 
engage in comparative analysis” of foreign law.  Nevertheless, the Supreme Court also 
ruled that a district court is “not required to grant a Section 1782 discovery application 
simply because it has the authority to do so.”  In deciding whether to exercise its 
discretion to grant assistance, the court presented with the request may “taking into 
account the nature of the foreign tribunal, the character of the proceedings underway 
abroad, and the receptivity of the foreign government or the court or agency abroad to 
a U.S. federal-court judicial assistance.” 

 

The scope of this provision, in terms of the type of proceedings it covers, has been 
broadened in recent case law, especially following Intel (See Question 23).  The 
meaning of the term “tribunal,” as used in Section 1782, has been the subject of 
considerable litigation.  The decision of the Supreme Court provided some clarify on this 
topic, holding that Section 1782 can be used to obtain evidence not only on behalf of 
government courts, but also quasi-judicial agencies. 

 

Annex A contains a list of federal and state cases that implement the Hague Evidence 
Convention.  This list, which is in response to Question 11, supplements the U.S. Annex 
A in response to the 2003 Questionnaire. 

14) The Permanent Bureau invites States Parties to forward a list of any other bilateral 
treaties and / or international instruments to which they are a party and that provide 
rules for the taking of evidence abroad. 

The United States is a party to numerous bilateral consular conventions that include 
provisions regarding the consular notarial function, which includes the taking of 
depositions.  See http://travel.state.gov/law/legal/treaty/treaty_784.html  

 

Article 5(f) of the Vienna Convention on Consular Relations,  
http://untreaty.un.org/ilc/texts/instruments/english/conventions/9_2_1963.pdf, also 
includes a provision regarding the consular “notary” function.  Article 5(j) concerns the 
transmittal of judicial and extra judicial documents or executing letters rogatory or 
commissions to take evidence for courts of the sending State in accordance with 
international agreements in force, or in the absence of such agreements, in any other 
manner compatible with the laws and regulations of the receiving State. 

 

The United States is a party to various bilateral treaties on Mutual Legal Assistance in 
Criminal Matters (MLATs).  Since the first U.S. bilateral Mutual Legal Assistance treaty 
entered into force with Switzerland in 1977, our MLATs have become increasingly 
important.  MLATs seek to improve the effectiveness of judicial assistance and to 
regularize and facilitate procedures.  Each country designates a central  authority, 
generally the two Justice Departments, for direct communication.  The treaties include 
the power to summon witnesses, to compel the production of documents and other real 
evidence, to issue search warrants, and to serve process.  Volume 7 of the Foreign 
Affairs Manual Section 962 provides general guidance for consular officers about MLAT 
treaties available at http://www.state.gov/documents/organization/86744.pdf. 

 

http://travel.state.gov/law/legal/treaty/treaty_784.html
http://untreaty.un.org/ilc/texts/instruments/english/conventions/9_2_1963.pdf
http://www.state.gov/documents/organization/86744.pdf
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Most recently, the MLAT with the European Union, expected to enter into force in 2009 
with all 27 EU members, permits the creation of joint investigative teams. 
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PART TWO – SUBSTANTIVE ISSUES 

I. Mandatory or non-mandatory character of the Evidence Convention and 
“blocking statutes” 

A. Question as to whether or not the Convention is of mandatory character 

The 2003 Special Commission noted that there were still diverging views as to whether or 
not the Evidence Convention is mandatory (see Conclusion and Recommendation No 37). 
The Permanent Bureau believes that this divergence is, at least partially, attributable to the 
lack of coherent use and understanding of the relevant terminology. With a view to further 
clarifying this important and sensitive matter, the Permanent Bureau would like to recall and 
firmly establish the precise meaning of the terminology employed. 

The basic question at stake is the following: Must a State Party (more precisely, a judicial 
authority, diplomatic officer, consular agent or commissioner of a State Party) have 
recourse to the Convention on each occasion that it intends to take evidence that is 
located in another State Party? At the next Special Commission, this question as to whether 
a State Party may take evidence in the territory of another State Party only pursuant to the 
Convention or whether it may also take evidence in another State Party by other means (in 
particular, by those means provided for by its own domestic legislation) will be examined 
under the heading of whether or not the Convention is of a mandatory character. If the 
Convention is considered to be mandatory, evidence must always be taken pursuant to the 
means provided for by the Convention. If, however, the Convention is considered to be non-
mandatory, a State Party may, in principle, also have recourse to means other than those 
provided for by the Convention. 

If the Convention is considered to be non-mandatory, an additional question is whether a 
court may order evidence to be taken in another State Party by methods outside the 
Convention even if the State in which the evidence is to be taken would consider that such 
actions violate its sovereignty, trade activities or secrecy policies. These considerations 
(which in some jurisdictions are generally referred to as comity issues 4) assume particular 
significance if and when the State where the evidence is to be taken has implemented 
legislation which in effect proscribes the taking of certain types of evidence in its territory by 
methods outside the Convention (see the comments and questions below under “B. Blocking 
statutes”). 

Unlike the Hague Service Convention, it serves no real and distinct purpose to discuss 
whether or not the Evidence Convention has the additional quality of being exclusive. Whilst 
the two concepts of whether the Convention is mandatory and exclusive serve clear and 
distinct purposes when describing the Service Convention, 5  this is not the case 

                                          
4 The term “comity” is not known or used in all jurisdictions; it refers to the courtesy among political entities or 
courts, involving especially mutual recognition of legislative, executive and judicial acts. 
5 See Permanent Bureau, Practical Handbook on the Operation of the Hague Service Convention (2006), paras 15-
48; Conclusions and Recommendations Nos 73 and 74 of the 2003 Special Commission. A number of important 
differences exist between the Hague Service and Evidence Conventions. Most importantly, the Service Convention 
sets out in Art. 1 that it “shall apply in all cases […] where there is occasion to transmit a […] document for service 
abroad”. The language “where there is occasion to transmit” has been taken to mean that the Service Convention 
is non-mandatory in the sense that it is a matter for the law of the forum to determine whether a document must 
be transmitted for service abroad. The use of the word “shall” has been taken to mean that the Service Convention 



 
 25 

for the Evidence Convention. Under the Evidence Convention, only one question arises: 
whether or not evidence abroad must always be taken pursuant to the Convention. 

Based on these comments, the Permanent Bureau would like to ask the following questions: 

15) Does your State consider that the Evidence Convention is mandatory or non-
mandatory? 

[  ] Mandatory – please explain: 

 

[ X] Non-mandatory – please explain:    

The U.S. Supreme Court determined in Societe Nationale Industrielle 
Aerospatiale v. U.S. District Court, 482 U.S. 522 (1987), that the Hague 
Evidence Convention is neither exclusive nor mandatory, and that evidentiary 
mechanisms available in the forum state may also be used on a case by case 
basis.  Nevertheless, some federal courts (e.g., Connecticut, New York, 
California) and some state courts (e.g., such as  New Jersey, Oregon and New 
York have required first resort to the Convention. 

a. If your State considers the Convention to be non-mandatory, does it 
nonetheless consider that “State interests” (such as sovereignty, trade or 
secrecy policies) of the State where the evidence is to be taken must be 
taken into consideration (see also question 16)? 

[  ] YES – please explain: 

 

[  ] NO – please explain: 

The United States considers the Convention to be non-mandatory, but 
nonetheless considers that “state interests” of the state where the evidence 
is to be taken must be taken into consideration.  In Societe National 
Industrielle Aerospatiale v. United States District Court, 428 U.S. 522 
(1987), the United States Supreme Court concluded that while the 
Convention does not speak in mandatory terms, lower courts should perform 
a “comity” analysis whereby the interests of the United States in obtaining 
evidence located abroad pursuant to non-Convention channels would be 
weighed against the interests of the state in which the information is 
located.  The Court cited as relevant to any comity analysis, the factors 
suggested by the Restatement of Foreign Relations of the United States 
(Revised) Section 437(1)(c):  (1)  the importance to the … litigation of the 
documents or other information requested; (2) the degree of specificity of 
the request; (3) whether the information originated in the United States; (4) 
the availability of alternative means of securing the information; and (5) the 
extent to which noncompliance with the request would undermine important 
interests of the United States, or compliance with the request would 
undermine important interests of the state where the information is located.  

                                                                                                                                      
is exclusive however, in the sense that once the law of the forum has determined that a document must be 
transmitted abroad for service, the channels of transmission expressly available or otherwise permissible under the 
Hague Service Convention are the only channels that may be used. 
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B. Blocking statutes 

16) In order to prevent foreign applicants from obtaining certain types of evidence, some 
States have enacted blocking statutes to prohibit persons from providing (and even 
sometimes from requesting) evidence within their territory when that evidence would 
ultimately be used by foreign authorities. Blocking statutes typically attempt to protect 
State interests such as sovereignty, trade activities or bank and secrecy policies. Has 
your State adopted any such laws? 

[  x] NO 

[  ] YES – please specify: 

a. The purpose, nature and content of these laws (if these laws are in a 
language other than English or French, a brief summary into either of these 
languages would be appreciated): 

 

b. Under what circumstances the blocking statute may prevent the execution of 
a request for the taking of evidence made under the Evidence Convention 
and / or in which circumstances or conditions (if any) the blocking statute 
may be lifted and the request for evidence executed: 

 

c. Whether these blocking statutes have been applied by the courts of your 
State to “block” the taking of evidence in your State, and if so, under what 
circumstances (please provide references to and brief summary in English or 
French of relevant court decisions): 
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d. Whether the courts of your State have actually taken measures against 
(e.g., fined) witnesses, experts, etc., for having given evidence in violation 
of a blocking statute? 

[  ] YES – please specify:  

 

[  ] NO 

II. Scope of the Evidence Convention 

A. Interpretation of the phrase “civil or commercial matters” 

17) In Conclusions and Recommendations Nos 69 to 72, the 2003 Special Commission 
urged for a broad and liberal interpretation of the phrase “civil or commercial matters” 
(Art. 1) and reaffirmed the Conclusions adopted at the 1989 Special Commission 
regarding the scope of the Evidence Convention. 

a. Has the interpretation of the phrase “civil or commercial matters” given rise to 
specific issues in your State (either as a requested or a requesting State) since 
2003? 

[  ] YES 

(i) What were they and how have they been solved? 

 

(ii) Have the authorities of your State followed the Conclusions and 
Recommendations of the 2003 Special Commission? 

[  ] YES 

[  ] NO 

(iii) Please provide details and / or a copy of any relevant decision(s) (if 
these decisions are in a language other than English or French, a brief 
summary into either of these languages would be appreciated): 

 

[  x] NO 

b. Has (any of) the Central Authority(ies) of your State been in direct contact with an 
authority of another Contracting State to discuss the interpretation of this phrase 
(so as to decide whether or not to execute a Letter of Request)? 

[  ] YES – please briefly explain the circumstances and modalities of any 
exchange: 

 

[  x] NO – please explain why there was no communication on this issue: 

The question has not arisen. 

18) Regardless of whether a matter has actually arisen, please indicate (by placing a “YES” 
or a “NO” in the relevant box) which of the following types of matters the authorities of 
your State consider as falling within the scope of the phrase “civil or commercial 
matters”: 

[  ] Bankruptcy or insolvency in general 



 
 28 

[  ] Reorganisation under bankruptcy laws 
[  ] Insurance 
[  ] Social Security 
[  ] Employment 
[  ] Taxation 
[  ] Anti-trust and Competition 
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[  ] Consumer protection 
[  ] Regulation and oversight of financial markets and stock exchange (e.g., in 

matters possibly involving insider trading) 
[  ] Proceeds of crime 
[  ] Other matters (please specify): 

The Central Authority will consider any request for evidence in a non-criminal 
proceeding that emanates from a tribunal or other authority that has judicial or 
adjudicatory powers, including proceedings listed above if they comply with this 
requirement. 

B. Interpretation of the terms “commenced or contemplated” (Art. 1(2)) and / or 
“commenced” (Arts 15(1) and 16(1)) 

19) In Conclusion and Recommendation No 36, the 2003 Special Commission recommended 
that States Parties submit information to the Permanent Bureau as to how Article 1(2) 
was being interpreted and, in particular, what domestic judicial proceedings would be 
regarded as “contemplated” for the purpose of this provision. If possible, please provide 
any relevant information in this respect:  

This issue has not arisen and, therefore, we have no additional information. 

20) Has the interpretation of the terms “commenced or contemplated” in Article 1(2) given 
rise to any difficulties in your State (either as a requested or a requesting State)? 

[  ] YES – please specify: 

 

[ x ] NO 

If your State has not objected to the application of Chapter II of the Evidence Convention 
(or part thereof), has the interpretation of the term “commenced” in Articles 15(1) and 
16(1) given rise to any difficulties in your State (either as a requested or a requesting 
State)? There is a misconception in some civil law jurisdictions that "pretrial" discovery in the 
United States refers to discovery "before the commencement of the action."  For instance, one 
prominent civil law scholar has erroneously described American discovery as follows:  "In the 
United States, documentary evidence is often requested by the claimant in a specific discovery 
procedure that precedes the actual lawsuit."  This statement is entirely incorrect.  In the United 
States, the term "pretrial" discovery merely refers to the obtaining of evidence subsequent to the 
initial filing of the complaint which initiates the lawsuit, but prior to the formal testimonial 
proceedings to decide the merits of the case (i.e., the "trial").  

21)  
 

[  ] YES – please specify:  

 

[  ] NO 

22) Does your State agree that the term “commenced” should be given a uniform 
interpretation across Articles 1(2), 15(1) and 16(1)?  See answer above. 

[  ] YES 

[  ] NO – please specify: 
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C. Arbitration proceedings 

23) The 2003 Special Commission noted that in some instances, and in accordance with the 
internal law of some States, the Evidence Convention has been made available for use 
in arbitration proceedings. The Special Commission stressed however that a request for 
the taking of evidence under the Evidence Convention in the context of arbitration 
proceedings would have to be presented by the relevant judicial authority of the State 
where those proceedings were taking place. 

Has your State received or presented a request according to the abovementioned 
condition? 

[  ] YES – has this condition given rise to any particular issues? Please specify: 

 

[  ] NO 

There are no U.S. court rulings regarding the application of the Convention to arbitration 
proceedings. This question has arisen under 28 U.S.C. § 1782, however.  That U.S. federal 
statute, which is independent of the Convention, allows "any interested person" to seek 
judicial assistance from a U.S. court in obtaining evidence "for use in a proceeding in a 
foreign or international tribunal."   

The meaning of the term "tribunal," as used in  § 1782, has been the subject of 
considerable litigation.  A series of cases in the 1990s held that that the statute does not 
extend to private arbitration proceedings.  See National Broadcasting Co. v. Bear Stearns & 
Co., Inc., 1998 165 F.3d 184 (2d Cir. 1999); Republic of Kazakhstan v. Biederman Int'l, 168 
F.3d 880 (5th Cir. 1999); In re Application of Medway Power, Ltd., 985 F.Supp. 402 
(S.D.N.Y. 1997). 
 
More recent decisions have taken a more liberal approach.  In 2004, the U.S. Supreme 
Court held that  § 1782 can be used to obtain evidence not only on behalf of government 
courts, but also quasi-judicial agencies.  Advanced Micro Devices v. Intel Corp., 542 U.S. 
241 (2004).  In that case, for instance, the Supreme Court authorized a lower court to 
provide assistance to an antitrust investigation of the European Commission.  The Intel 
decision did not directly address this issue whether an arbitrator or arbitration tribunal may 
be considered a "foreign or international tribunal" within the meaning of  § 
1782.   Nevertheless, in the course of discussing a related question, the Supreme Court 
quoted with approval a scholarly treatise which stated that the "term, 'tribunal ... includes 
... administrative as well as arbitral tribunals."  
 
Since Advanced Micro Devices, at least five U.S. district courts have ruled that arbitral 
panels are "tribunals" within the meaning of § 1782.  See In re Oxus Gold PLLC, 2006 U.S. 
Dist. LEXIS 74118 (D.N.J. Oct. 10, 2006); In re Application of  Hallmark Capital Corp., 534 
F. Supp. 2d 951 (D. Minn. 2007); In re Roz Trading Ltd., 469 F. Supp. 2d 1221 (N.D. Ga. 
2006); Comision Ejecutiva, Hidroelectrica Del Rio Lempa v. Nejapa Power Co., LLC, 2008 
WL 480935 (D. Del. 2008, Oct. 14, 2008); In re Application of Babcock Borsig AG,, 2008 WL 
4248209 (D. Mass., Oct. 30, 2008).  In Oxus Gold, a New Jersey district court held that an 
arbitration proceeding under the United Nations Commission on International Trade Law 
(UNCITRAL) Rules constitutes a "foreign or international tribunal" within the meaning of § 
1782.  However, the holding in the case was relatively narrow.   The court distinguished the 
arbitration proceeding before it from purely private arbitration, noting that the proceeding 
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did not arise from a private contract, but rather from a bilateral investment treaty.  More 
recent decisions have read § 1782 more broadly, without distinguishing between public and 
private arbitrations.  For instance, shortly after the decision of the New Jersey district court 
in Oxus Gold, the U.S. District Court for the Northern District of Georgia held that an arbitral 
panel in a purely private arbitration proceeding in Austria was a "tribunal" for the purposes of 
§ 1782.  See In re Roz Trading, 469 F. Supp. 2d at 1227.   Most other recent decisions have 
reached a similar result.  See, e.g., Hallmark Capital Corp., 534 F. Supp. 2d 951 (involving 
discovery request for use in Israeli private arbitration); Comision Ejecutiva, 2008 WL 
480935 ("Section 1782 does indeed apply to private foreign arbitrations"); Babcock Borsig 
AG,, 2008 WL 4248209 (holding that ICC arbitral panel was a "tribunal" under § 1782, but 
declining to allow discovery based on discretionary factors).  Nevertheless, the issue 
continues to be controversial, as illustrated by the decision in Comision Ejecutiva, 
Hidroelectrica Del Rio Lempa v. El Paso Corp., WL 2008 5070119 (Nov. 20, 2008), where 
the U.S. District Court for the Southern District of Texas declined to follow the weight of the 
post-Intel case law, and held that § 1782 does not extend to arbitration proceedings.   

Nevertheless, the term, "foreign or international tribunal", as used in § 1782, would appear 
to be broader than the term "judicial authority", as used in the Convention.  Thus, it is not 
clear that U.S. courts would deem the Convention applicable to letters of request issued by 
an arbitral tribunal.   
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III. Taking of evidence by video-link 

The Conclusions and Recommendations adopted by the 2003 Special Commission expressed 
general support for the use of modern technologies under the Evidence Convention, 
including the taking of evidence by video-link,6 to further facilitate the efficient operation of 
the Evidence Convention (Conclusions and Recommendations Nos 4 and 42). The following 
questions are designed to provide the Permanent Bureau with specific information as to 
whether video-links are actually used in practice, and if so, by which States and under what 
circumstances. 

A. General legal framework 

24) Does your State consider that there are legal obstacles to the taking of evidence by 
video-link under: 

a. Chapter I of the Convention 

[  X] NO – please explain what your State considers to be the legal basis for the 
taking of evidence by video-link under the Convention (e.g., does your State 
base the use of video-link on the functional development and medium 
neutral interpretation of the Convention in light of modern technologies or 
do you base the use of video-link under the Convention on specific 
provisions such as Arts 7 or 8?): 

 

[  ] YES – please specify what these obstacles are: 

 

b. Chapter II of the Convention 

[  X] NO – please explain what your State considers to be the legal basis for the 
taking of evidence by video-link under the Convention (e.g., does your State 
base the use of video-link on the functional development and medium 
neutral interpretation of the Convention in light of modern technologies or 
do you base the use of video-link under the Convention on specific 
provisions such as Art. 19?):  Yes. 

 

[  ] YES – please specify: 

 

B. Chapter I – Incoming Letters of Request 

25) Since 2003, has (one of) the Central Authority(ies) of your State received any Letters of 
Request which required or otherwise involved the use of a video-link in their execution? 

[ X ] YES 

                                          
6 The reference to video-link includes all videoconferencing and any other modes of visual technology connections 
(including webcams). 
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a. How many Letters of Request of this nature were received?   

Unknown 

b. Which States sent these Letters of Request? 

The records of the U.S. Central Authority do not identify the states making 
such a request. 
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c. Were all of these Requests in fact executed using video-links? 

[  ] YES (please answer questions d. to f. below) 

[ X ] NO (please answer question g. below) 

d. Please describe and comment on the nature of the technology that your 
authorities use to execute incoming Letters of Request via video-links 
(e.g.: Do they use a secured video-link operated on a private network or a 
(unsecured) webcam connection over the Internet? etc.): 

Not applicable. 

e. Have there ever been any technical problems (e.g., incompatibility of video 
systems used) in the execution of such a Letter of Request? Please explain 
further (e.g., were the problems overcome and if so, how?): 

Not applicable. 

f. Have there been any language barriers in the execution of these Letters of 
Request?  Not applicable, see below.  

[  ] NO 

[  ] YES 

 In particular, when a Letter of Request is executed in your State by video-
link: 

(i) Does the relevant authority of your State have to use professional 
accredited interpreters or does it rely on the parties or their counsel? 

[  ] Professional accredited interpreters required 

[  ] Parties or their counsel 

(ii) Does the relevant authority of your State have to use simultaneous 
interpretation (voice over)? 

[  ] YES 

[  ] NO 

(iii) Does the relevant authority of your State have to use in sequence 
interpretation (in order to hear the original language)? 

[  ] YES 

[  ] NO 

(iv) Does the law of your State require that the proceedings be 
interpreted in both jurisdictions or only in your State? 

[  ] Interpretation only required in your State 

[  ] Interpretation required in both States 

(v) Who pays for the cost of the interpretation? 

 

g. If any Letter of Request which required or requested the use of a video-link 
was not ultimately executed in this way, please explain further why this 
was the case:  Although there is no prohibition under U.S. law for a witness 
to voluntarily submit to an international video conference in which his or 
her testimony will be obtained by a foreign court or foreign litigators, see 
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28 U.S.C. section 1782(b), the U.S. Central Authority is aware of no U.S. 
law that would permit a federal court to compel a witness in the United 
States to provide such testimony before a foreign tribunal or proceeding.  
The U.S. Central Authority is only able to execute a Hague Evidence 
Convention request that can be compelled by a U.S. court under our laws 
and the testimony taken by an attorney of the Department of Justice.  For 
this reason, we cannot execute a request that asks the U.S. Central 
Authority to compel a witness to attend an international video conference 
deposition conducted by lawyers or foreign courts outside of the United 
States.  The parties to the proceedings and the requesting court, however, 
are free to make their own independent arrangements for a voluntary 
international video deposition with a witness within the United States.   

[  ] NO 



 
 36 

26) If applicable, how did (or would) the relevant Central Authority and / or the relevant 
judicial authority handle a request that required or requested the use of a video-link if 
the witness was / is not willing to give evidence using such technology?  See response 
to 25. 

C. Chapter I – Outgoing Letters of Request 

27) Since 2003, have the judicial authorities of your State forwarded Letters of Request 
abroad which required or otherwise involved the use of a video-link in their execution? 
Unknown.  Letters of Request under the Hague Service Convention are transmitted by 
local, state and federal courts, and the courts advise that they do not maintain 
information about the nature of these requests.  The American Bar Association Survey 
may result in additional information which will be shared with the Permanent Bureau as 
a supplementary submission.  See Question 7. 

[  ] YES 

a. How many Letters of Request of this nature were forwarded? 

 

b. To which States were these Letters of Request sent? 

 

c. Were all of these Requests in fact executed using video-links? 

[  ] YES (please answer questions d. to f. below) 

[  ] NO (please answer question g. below) 

d. Please describe and comment on the nature of the technology that your 
authorities use when their Letters of Requests are executed abroad via 
video-link (e.g.: Do they use a secured video-link operated on a private 
network or a (unsecured) webcam connection over the Internet? etc.): 

 

e. Have there ever been any technical problems (e.g., incompatibility of video 
systems used) in the execution of such a Letter of Request? Please explain 
further (e.g., were the problems overcome and if so, how?): 

 

f. Have there been any language barriers in the execution of these Letters of 
Request? 

[  ] NO 

[  ] YES 

 In particular, when a Letter of Request is executed in another State by 
video-link: 

(i) Does the relevant authority of your State have to use professional 
accredited interpreters or does it rely on the parties or their counsel? 

[  ] Professional accredited interpreters required 

[  ] Parties or their counsel 
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(ii) Does the relevant authority of your State have to use simultaneous 
interpretation (voice over)? 

[  ] YES 

[  ] NO 
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(iii) Does the relevant authority of your State have to use in sequence 
interpretation (in order to hear the original language)? 

[  ] YES 

[  ] NO 

(iv) Does the law of your State require that the proceedings be 
interpreted in both jurisdictions or only in your State? 

[  ] Interpretation only required in your State 

[  ] Interpretation required in both States 

(v) Who pays for the cost of the interpretation? 

 

g. If any Letter of Request which required or requested the use of a video-link 
was not ultimately executed in this way, please explain further why this 
was the case: 

 

[  ] NO 

D. Chapter II – Evidence taken in your State 

28) Provided that your State has not declared against the application of all or part of 
Chapter II of the Evidence Convention, has evidence in fact been taken (where 
applicable, after the relevant permission had been granted) in your State since 2003 
under Chapter II by video-link?  Unknown.  The taking of voluntary testimony, including 
by video link, does not require permission of the government of the United States, 
therefore we are unaware whether evidence has been taken in this manner by foreign 
diplomatic or consular officers or private commissioners in the United States. 

[  ] YES 

a. On how many occasions? 

 

b. For the proceedings of which State(s) was the evidence taken? 

 

c. Please describe and comment on the nature of the technology that is used 
in your State for the taking of evidence in your State under Chapter II by 
video-links (e.g.: Is it a secured video-link operated on a private network 
or a (unsecured) webcam connection over the Internet? etc.): 

 

d. Have there ever been any technical problems (e.g., incompatibility of video 
systems used) in the taking of evidence in your State under Chapter II by 
video-links? Please explain further (e.g., were the problems overcome and 
if so, how?): 

 

e. Have there been any language barriers in the taking of evidence in your 
State under Chapter II by video-links?  

[  ] NO 
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[  ] YES 

 In particular, when evidence is taken in your State by video-links under 
Chapter II: 
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(i) Does the law of your State impose a requirement to use professional 
accredited interpreters or may one rely on the parties or their 
counsel? 

[  ] Professional accredited interpreters required 

[  ] Parties or their counsel 

(ii) Does the law of your State impose a requirement to use simultaneous 
interpretation (voice over)? 

[  ] YES 

[  ] NO 

(iii) Does the law of your State impose a requirement to use in sequence 
interpretation (in order to hear the original language)? 

[  ] YES 

[  ] NO 

(iv) Does the law of your State require that the proceedings be 
interpreted in both jurisdictions or only in your State? 

[  ] Interpretation only required in your State 

[  ] Interpretation required in both States 

(v) Who pays for the cost of the interpretation? 

 

f. If the taking of any evidence which required or requested the use of a 
video-link was not ultimately executed in this way, please explain further 
why this was the case: 

 

[  ] NO 

29) Have there been Chapter II cases in your State that required or requested the use of 
modern technologies but that have ultimately not been executed in your State as a 
result of the witness not being willing to give evidence using such technology?  
Unknown 

 

E. Chapter II – Evidence sought in another State 

30) Since 2003, has evidence in fact been taken in another State by video-link under 
Chapter II for ultimate production in proceedings in your State (where applicable, after 
the relevant permission had been obtained)?  We are aware of 1 reported case in 
criminal matters involving requests for live video-link testimony to U.S courtrooms from 
witnesses located abroad. United States v. Nippon Paper Industries, Co., Ltd., Order (D. 
Mass., July 28, 1998); Order July 28, 1998.  The U.S. District Court for the District of 
Massachusetts allowed the use of video teleconferencing to take the voluntary 
testimony of a prosecution witness located in Japan.  In granting the government's 
motion to allow the use of video teleconferencing, the Court drew from precedent 
associated with videotaped testimony under Federal Rule of Criminal Procedure 15, 
which allows deposition of a witness by videotape under "exceptional circumstances." 

http://www.asil.org/ilib/ilib0104.htm
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The Court noted that one of the main constraints on the use of videotape has 
traditionally been its incompatibility with the Sixth Amendment's Confrontation Clause, 
which guarantees the right of the accused, "in all criminal prosecutions ... to be 
confronted with the witnesses against him."  An important part of this confrontation is 
the opportunity for the jury to evaluate a witness's demeanor first hand.  The court 
found that simultaneous video teleconferencing avoided many of these problems, since 
it allows real-time questioning and cross-examination of a witness in a formal trial 
setting in the presence of the judge, jury, and counsel. The equipment used was located 
at the U.S. Embassy in Tokyo.  The United States obtained the formal written 
permission of the Government of Japan prior to undertaking the video link testimony. 

The taking of voluntary depositions at U.S. embassies and consulates abroad by telephone 
or video teleconference is not unusual in countries where such depositions are permitted by 
local law. Statistical information is not available.   

[  ] YES 

a. On how many occasions? 

 

b. For the proceedings of which State(s) was the evidence taken? 

 

c. Please describe and comment on the nature of the technology that is used 
in your State for the taking of evidence in another State under Chapter II 
by video-links (e.g.: Is it a secured video-link operated on a private 
network or a (unsecured) webcam connection over the Internet? etc.): 

 

d. Have there ever been any technical problems (e.g., incompatibility of video 
systems used) in the taking of evidence in another State by video-links 
under Chapter II? Please explain further (e.g., were the problems 
overcome and if so, how?): 

 

e. Have there been any language barriers in the taking of evidence in another 
State by video-links under Chapter II? 

[ X ] NO 

[  ] YES 

 In particular, when evidence is taken in another State by video-links under 
Chapter II: 

(i) Does the law of your State impose a requirement to use professional 
accredited interpreters or may one rely on the parties or their 
counsel? 

[  ] Professional accredited interpreters required 

[ X ] Parties or their counsel 

(ii) Does the law of your State impose a requirement to use simultaneous 
interpretation (voice over)? 

[  ] YES 

[ X ] NO 
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(iii) Does the law of your State impose a requirement to use in sequence 
interpretation (in order to hear the original language)? 

[  ] YES 

[X ] NO 

(iv) Does the law of your State require that the proceedings be 
interpreted in both jurisdictions or only in your State? 

[  ] Interpretation only required in your State 

[  ] Interpretation required in both States 

(v) Who pays for the cost of the interpretation?   

Costs are borne by the litigants. Consular fees for the taking of 
depositions are set forth at Title 22, Code of Federal Regulations 
(CFR) 22.1. 

f. If the taking of any evidence which required or requested the use of a 
video-link was not ultimately executed in this way, please explain further 
why this was the case: 

 

[  ] NO 

31) Is your State aware of Chapter II cases that required or requested the use of modern 
technologies but that have ultimately not been executed in the other State as a result of 
the witness not being willing to give evidence using such technology? No. 

 

F. General questions regarding the use of modern technologies 

32) What are the specific capabilities of your State with regards to the taking of evidence 
using modern technologies? In particular, are all or some of the Courts of your State 
equipped with computers, Internet access, videoconferencing equipment, audio 
recording devices to record oral evidence or testimony, etc.?  Technology in U.S. local, 
state and federal courts vary.  Many federal and state courts are now equipped with the 
modern technology enumerated above.  See, for example,  
http://www.courtroom21.net/; National Center for State Courts technology 
http://www.ncsconline.org/D_Tech/; National Center for State Courts Court Technology 
Bulletin http://www.ncsconline.org/d_tech/CTB2/;   Administrative Office of U.S. Courts 
Pacer Service http://pacer.psc.uscourts.gov/; Administrative Office of U.S. Courts 
Electronic Access to Courts http://www.uscourts.gov/electaccrt.html; ABA Legal 
Technology Resource Center    http://www.abanet.org/tech/ltrc/, 
http://www.abanet.org/tech/ltrc/courttech.html; The Electronic Courtroom:  Courtroom 
2: http://www.pamd.uscourts.gov/docs/elec-cr.pdf;  Guidelines for Use of the Tax 
Court’s Electronic Courtroom (2004)   
http://www.ustaxcourt.gov/electronic_courtroom/electronic_courtroom_guidelines.pdf; 
U.S. District Court, District of South Carolina     
http://www.scd.uscourts.gov/eCourtroom/index.asp; U.S. District Court Northern 
District of Illinois   

http://www.ilnd.uscourts.gov/home/CourtRoomTechnology.aspx;  

http://www.courtroom21.net/
http://www.ncsconline.org/D_Tech/
http://www.ncsconline.org/d_tech/CTB2/
http://pacer.psc.uscourts.gov/
http://www.uscourts.gov/electaccrt.html
http://www.abanet.org/tech/ltrc/
http://www.abanet.org/tech/ltrc/courttech.html
http://www.pamd.uscourts.gov/docs/elec-cr.pdf;
http://www.ustaxcourt.gov/electronic_courtroom/electronic_courtroom_guidelines.pdf
http://www.scd.uscourts.gov/eCourtroom/index.asp
http://www.ilnd.uscourts.gov/home/CourtRoomTechnology.aspx
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33) Does your State consider that the use of modern technology under the Evidence 
Convention should be further encouraged by adopting a common framework? If so, 
does your State believe that a Guide to Good Practice that addresses the use of modern 
technology under the Convention would be sufficient? Or does your State believe that 
an Additional Protocol to the Evidence Convention relating to the use of modern 
technologies is necessary? 

[  X] No additional document required 
[  ] Guide to Good Practice sufficient 
[  ] Additional Protocol necessary 

If necessary, please explain further: 
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PART THREE – OTHER OPERATIONAL ISSUES 

I. Chapter I – Letters of Request 

A. Preparation of Letter of Request 

34) Has the (a) Central Authority of your State assisted a foreign judicial authority in 
preparing a Letter of Request for the taking of evidence within your State? In particular, 
has the Central Authority of your State provided information on the available 
possibilities for the taking of evidence under the law of your State? 

[  X] YES – please specify: 

The U.S. Central Authority receives informal inquiries from time to time from 
foreign judicial authorities and others regarding the obtaining of evidence in the 
United States and provides informal information as appropriate.  The U.S. 
Department of State, Bureau of Consular Affairs responds to questions received 
from foreign judicial authorities about obtaining evidence in the United States.  
The Secretary of State’s diplomatic notes to the Chiefs of Mission of foreign 
embassies in Washington, D.C. of 1976 and 2003 also addressed this topic.  See 
question 10. 

[  ] NO – please specify if the (a) Central Authority of your State would provide this 
type of assistance if a request for such assistance was made in the future: 

 

35) Has (or would) the (a) Central Authority of your State provided the same assistance to 
the representatives of the parties? 

[  X] YES – please specify: 

The U.S. Central Authority on occasion receives informal inquiries form 
representatives of parties, and as appropriate, will provide informal and general 
information regarding the requirements of the Convention or the status of 
pending requests.  The U.S. Department of State Bureau of Consular Affairs 
receives informal inquiries from representatives of parties regarding international 
judicial assistance and the Evidence Convention and responds to these inquiries. 
See also http://www.travel.state.gov/law/info/judicial/judicial_702.html, which 
is currently undergoing complete revision.  

[  ] NO – please specify: 

 

36) Under the laws of your State, do you require the Letter of Request to include specific 
questions that will be used during witness examination or only a list of matters to be 
addressed? 

The U.S. Central Authority requires that the Letter of Request provide sufficient detail 
as to the information being sought so as to permit a lawyer for the U.S. Department of 
Justice who will implement the request to know what questions must be asked or 
information solicited at a witness examination.  Although providing specific questions 
helps ensure that the requested information can be obtained and the Letter of Request 
properly executed, a list of matters to be addressed is permitted as well so long as it is 
clear as to the specific information that is being sought. 

http://www.travel.state.gov/law/info/judicial/judicial_702.html
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B. Recommended use of model Letter of Request form 

37) The 1978 Special Commission recommended the use of a model for the Letter of 
Request form. This form was modified by the 1985 Special Commission and is currently 
the recommended model form available on the website of the HCCH. Do the judicial 
authorities of your State use the model Letter of Request form? 

[  X] YES 

[  ] NO – please specify why they do not use the model form: 

 

C. Transmission of Letters of Request (Art. 2) 

38) In your State, are Letters of Request: 

a. Sent directly from a judicial authority in your State to the Central Authority of the 
requested State? 

[ X ] YES 

[  ] NO 

b. If no, are they first sent to the Central Authority of your State, or to any other 
authority of your State, in order for that authority to transmit the Letter of Request 
to the requested State? 

[  ] YES – please explain the policy considerations behind this practice: 
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[  ] NO – please explain, if applicable, what other practices your State has 
developed in this context. Please explain what policy considerations are 
behind such other practices: 

 

39) Does the Central Authority of your State accept Letters of Request that have been sent 
from abroad by (private) courier service? 

[ X ] YES 

[  ] NO – please explain: 

 

40) Does the Central Authority of your State accept Letters of Request that have been sent 
from abroad by electronic means (e.g., e-mail or fax)? 

[  ] YES 

[ X ] NO – please explain: 

 

D. Contesting Letters of Request 

41) Can the sending of a Letter of Request abroad be contested in your State as a 
requesting State? 

[  X] YES – please explain how: 

Courts of the United States submit Letters of Request to other states under this 
Convention upon the application of a party in a proceeding before that court.  
Any party to that proceeding may raise an objection to the application for a 
Letter of Request.  Such objection would be ruled upon by the court. 

a. How often does such a challenge occur in practice?  We have no 
information to respond to this question. 

[  ] Almost always 
[  ] Often 
[  ] Rarely 
[  ] Never 

[  ] NO 

42) Can the execution of a Letter of Request received from abroad be contested in your 
State as a requested State? 

[  ] NO 

[  X] YES – please explain by what means: 

Any party from whom evidence is requested through a Letter of Request can 
object to the execution of that request.  The U.S. court where the objection is 
filed would rule upon that objection.  

a. How often does such a challenge occur in practice?  We do not maintain 
records that would permit an answer. 

[  ] Almost always 
[  ] Often 
[  ] Rarely 
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[  ] Never 

b. Which authority is responsible for informing the requesting authority or the 
parties concerned of the fact that the execution of a Letter of Request has 
been contested in your State?  Typically, requesting authorities are not 
notified of any such objection unless the objection has been sustained by a 
court of the United States.  At that time the Central Authority would inform 
the requesting state.  As appropriate, and to the extent the Central 
Authority is aware of the objection, it may on occasion notify the 
requesting authority.  The parties concerned would not be notified, since 
the Central Authority only interacts in a formal fashion with the requesting 
authorities. 

[  ] Central Authority 

[  ] Judicial authority competent to execute the Request 

[  ] Other authority – please specify: 

 

[  ] No information of challenge to execution is provided 
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c. Does the relevant authority in your State inform the requesting authority or 
the parties concerned of the fact that the execution of the Letter of Request 
has been contested in your State?  See preceding answer.  

[  ] Requesting authority 

[  ] Parties concerned 

[  ] Other – please specify: 

 

d. By what channel does the authority in your State inform the requesting 
authority or the parties concerned of the fact that the execution of the 
Letter of Request has been contested in your State? 

[ X ] Informal channel (letter, e-mail, fax, telephone, etc.) 

[  ] Formal channel (e.g., via the Hague Service Convention if 
applicable, or via diplomatic channels) 

e. Is the foreign requesting authority or the interested party permitted to 
present counter arguments in favour of the execution of the Letter of 
Request? 

[  ] NO 

[  X] YES – please explain by what means: 

[  X] Through legal representation in your State 

[  ] Through written response filed directly from abroad from the 
requesting authority 

[  ] Through written response filed directly from abroad from the 
interested party 

[  ] Other – please explain 

 

43) Does your State (as a requested State) allow a party who has already unsuccessfully 
contested the sending of a Letter of Request from the requesting State for the taking of 
evidence to then contest the execution of a Letter of Request for the taking of evidence 
under the laws of your State? 

[ X ] YES – please explain: 

There is no legal prohibition against any party initiating a court action to 
challenge the execution of a Letter of Request, or to otherwise request to 
intervene in a pending court proceeding, in order to challenge the execution of a 
Letter of Request. Whether the party would be allowed by the court to  intervene 
in such pending proceeding or could  successfully challenge the execution of the 
request depends upon the legal and factual merits of their arguments. 

[  ] NO 

E. Execution of the Request 

44) Before whom is a hearing for oral examination under Chapter I convened in your State? 

[  ] Judge / Magistrate / Special Master / Judicial officer – please explain: 
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[  ] Private examiner commissioned by the executing authority – please explain: 

 

[  ] Notary – please explain: 

 

[  ] Other – please explain: 

The execution of a Letter of Request is assigned to an attorney within the U.S. 
Department of Justice.  That attorney will attempt to obtain the testimony or 
evidence on a voluntary basis.  Voluntary testimonial evidence can take the form 
of a notarized affidavit or statement, or it may be obtained thorough a deposition 
before stenographer, as appropriate.  If the witness refuses to provide the 
evidence voluntarily, the Department of Justice attorney assigned to the request 
may file a motion with a U.S. federal court pursuant to 28 U.S.C. 1782, seeking 
a subpoena requiring the appearance of the witness at a deposition.  Testimony 
that is compelled by subpoena takes place at a deposition before a stenographer 
and is presided over by the attorney that subpoenaed the witness.  Evidence is 
not taken before a judicial officer. The Department of Justice attorney asks the 
questions requested by the Letter of Request. If requested by the requesting 
authority or otherwise appropriate under the laws of the jurisdiction within the 
United States where the testimony is obtained, follow-up questions may be 
asked by representatives of the parties to the proceeding.



 
 50 

 

45) Under the laws of your State, are Chapter I hearings public or private? 

[  ] Public 

[  ] Private 

Comments: Although depositions are not typically private in the sense that they are not 
closed as a matter of law to non-parties, they are arranged privately by the 
Department of Justice lawyer and the witness, or if appropriate, the 
witness’s counsel, and the testimony is taken at a location selected by the 
Department of Justice as convenient.  As a practical matter, there is 
seldom an opportunity for unrelated parties or individuals to be aware of 
such depositions or to otherwise attend.  As appropriate and if justified, a 
witness can seek an order of a court requiring that the testimony be 
confidential and not publicly available. 

46) Do the judicial authorities of your State (as the requested State) “blue-pencil” Requests, 
i.e., rephrase, restructure and / or strike out objectionable questions or offensive 
wording so that a Letter of Request may be executed under the laws of your State? 

[  X] YES (rephrase, restructure and / or strike out) 

[  ] NO (the Request will simply be rejected) 

47) Under the laws of your State, is the witness provided in advance with a copy of the 
questions / matters to be addressed as contained in the Letter of Request, so that he or 
she has an opportunity to prepare for the oral examination? There is no law within the 
United States that requires or prohibits Department of Justice lawyers from sharing the 
questions/matters to be addressed at a deposition with the witness in advance of a 
scheduled deposition.  To the extent the voluntary testimony is going to be provided by 
notarized affidavit by the witness, the questions must be provided in advance of the 
testimony in order to prepare the affidavit.  If transcribed testimony is to be provided at 
a deposition it is within the discretion of the assigned Department of Justice lawyer to 
provide the witness in advance with a copy of the subject of the deposition or the 
questions if deemed appropriate.  

[  ] YES 

[  ] NO 

48) Under the laws of your State, are documents which are produced by a witness 
authenticated by the court? (Note: the term authentication refers to a chain of custody, 
not legalisation or issuance of an Apostille) 

[  ] YES 

[ X ] NO 

49) Under the laws of your State, is an oath generally administered to the witness?  If the 
testimony is provided by deposition, the stenographer will administer an oath.  If the 
testimony is provided by affidavit, generally the affidavit will be signed by the witness 
and notarized.  There is, however, no requirement under U.S. laws that either approach 
be used, and responsive testimony can be provided without an oath or signed affidavit. 

[  ] YES 

[  ] NO 
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50) Under the laws of your State, can the witness be made subject to further examination 
and recall? 

[  X] YES – if so, must the recall be initiated through a second Letter of Request or 
can the first Request be re-invoked?  Other than as provided by certain time 
duration limitations set by the Federal Rules of Civil Procedure, there is generally 
no prohibition under our laws or procedures for a witness to be made subject to 
subsequent examination if the testimony has not been completed or all questions 
identified in the Letter of Request have not been answered by the conclusion of 
the first examination.  However, if the basis for recall is a request by the 
requesting state’s forwarding authority for additional testimony on new matters, 
a second request will have to be provided.  

[  ] First Request may be re-invoked 

[  ] Second Request necessary 

[  ] NO 

51) Under the laws of your State, if documents are to be presented to the witness during 
oral examination (e.g., to refresh the memory of the witness), must these form a part 
of the Request itself and / or be pre-approved by the Court? Must they be authenticated 
in some way? Please explain: 

As a general matter, any documents that might be useful in refreshing the memory of a 
witness will have to be part of the Request since the assigned Department of Justice 
lawyer has no access to documents other than those which are part of the Request or 
otherwise produced by the witness.  There is no requirement for approval or pre-
approval by courts of documents to be shown to the witness.  There is no requirement 
for the documents to be authenticated. 

52) Under the laws of your State, what are the sanctions for non-appearance of a witness? 

Civil contempt. 

53) Under the laws of your State, must interpreters who assist with the witness examination 
be court-certified? No.  There is no uniform national rule requiring certification 
of court interpreters in all cases, although in practice most courts at both the 
federal and state level do rely on certified interpreters where available.   
 
Under the federal Court Interpreter Act of 1978, certified (or otherwise 
qualified) interpreters are required in judicial proceedings instituted by the 
federal government when a party (including a defendant in a criminal case) or 
a witness who may present testimony in such judicial proceedings speaks only 
or primarily a language other than the English language (or suffers from a 
hearing impairment which inhibits that party’s comprehension of the 
proceedings and the presentation of such testimony).  That statute also 
mandated development of a national certification examination.  Currently, 
federal certification is available in Spanish, Haitian, Creole, and Navajo. 
 
In most (but not all) of the individual states, judges are required (by rule or 
statute) to use certified (or otherwise credentialed) interpreters to assist with 
in-court witness examination when one is reasonably available.  However, fully 
certified interpreters are not always available in all required languages.  In 
some states, when a certified interpreter isn’t reasonably available, judges are 
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required to use interpreters with a somewhat lower level qualification.  Some 
40 states participate in the Consortium for State Court Interpreter Certification, 
which serves to develop and manage proficiency tests for court interpreters.  
For more information, http://www.ncsconline.org/D_RESEARCH/CourtInterp.html.  

[  ] YES 

[  ] NO 
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54) Under the laws or practice of your State, how is testimony transcribed? 

Testimony can be transcribed by stenographic means, by videography or by any other 
appropriate mechanism agreed upon by the parties. 

55) Under the laws or practice of your State, to whom is the final transcript delivered? 

[  ] Representatives for the parties 

[  X] Requesting authority  (or any other party that the Requesting authority 
designated in the request.) 

[  ] Other – please explain: 

 

56) Under the laws of your State, how is a Letter of Request withdrawn (e.g., in 
circumstances where a matter has been settled)? Must such a request for withdrawal 
come from the requesting authority or may it come from the representatives of the 
parties or the parties themselves? 

[  ] Representatives of the parties 

[  ] Parties themselves 

[ X ] Requesting authority 

[  ] Other – please explain: 

 

F. Presence of counsel or parties (Art. 7) 

57) Which authority in your State (as a requested State) is responsible for informing the 
requesting authority of the time and place of execution of the Letter of Request in order 
for the parties and their representatives to be present if they so desire? 

[  ] Central Authority 

[  ] Judicial authority competent to execute the request 

[ X ] Other – please explain:  The U.S. Department of Justice attorney assigned to 
execute a Letter of Request would generally provide notice to the parties and their 
representatives, unless it is more practical for the Central Authority to do so.  If notice 
is to be provided to the requesting authority, it would generally be provided by the 
Central Authority.  

 

58) How often does such a request occur in practice?  The U.S. Central Authority keeps no 
records to permit an answer. 

[  ] Almost always 
[  ] Often 
[  ] Rarely 
[  ] Never 
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59) Does the relevant authority in your State inform the requesting authority or the parties 
concerned of the time and place of execution of the Letter of Request?  If the 
requesting authority requests that it or the parties concerned by informed of the time 
and place of execution, that authority or those parties will be informed. 

[  ] Requesting authority 

[  ] Parties concerned 

[  ] Representatives of the parties 

[  ] Other – please explain: 

 

60) By what channel does the relevant authority in your State inform the requesting 
authority or the parties concerned or their representatives of the time and place of 
execution of the Letter of Request? 

[ X ] Informal channel (letter, email, fax, telephone, etc.) 

[  ] Formal channel (e.g., via the Hague Service Convention if applicable, or via 
diplomatic channels) 
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61) What are the remedies available in your State (as a requested State) for the foreign 
requesting authority, parties and / or their representatives when your State has failed 
to notify the requesting authority or the parties concerned or their representatives of 
the time and place of the execution of the Letter of Request, even though such 
notification was requested? 

In the event the requesting authority has asked that parties or their representative be 
notified of the time and place of execution, and such notice has not been provided, the 
parties or their representatives are free to initiate a judicial proceeding and request a 
remedy that they believe is authorized under the laws of the United States.  Whether 
they can obtain any such remedy depends upon the nature of their claim, the facts, and 
the validity of any legal rights they assert. 

62) What are the remedies available in your State (as a requesting State) for the requesting 
authority, parties and / or their representatives, when the requested State has failed to 
notify the requesting authority or the parties concerned or their representatives of the 
time and place of the execution of the Letter of Request, even though such notification 
was requested? 

The parties to the domestic proceeding (or their representatives) within the United 
States in which the Letter of Request was sent by the court are free to make any 
argument to that court that they believe is appropriate under the facts and law, in the 
event notice was requested by the court but was not given.  Whether the parties or 
their representatives can obtain a remedy depends upon the nature of their claim, the 
facts and the validity of the legal rights or remedies they assert.  

63) Under the laws of your State, may the representatives of the parties who attend the 
hearing ask additional follow-up questions at the conclusion of the executing authority’s 
examination? Or must these legal representatives speak through locally licensed 
counsel? Or, alternatively, must they present their follow-up questions in writing to the 
court? Or, alternatively will your State allow representatives for the parties to examine 
and cross-examine the witness directly in the presence of the executing authority? 
Please explain: 

Parties who do not have counsel may represent their own interests as appropriate.  
Parties who are represented by counsel must speak through their counsel.  Whether 
parties or their representative can ask additional follow-up questions depends upon 
whether the requesting authority asked that the parties or their representatives be 
given that right, is otherwise appropriate or is required in the jurisdiction where the 
testimony is to be taken. 

G. Presence of “members of the judicial personnel” (Art. 8) 

64) Since 2004, has the competent authority designated by your State under Article 8 of 
the Convention authorised the presence of members of the judicial personnel of the 
requesting State at the execution of Letters of Request in your State? The U.S. Central 
Authority does not have information sufficient to answer this question. 

[  ] YES 

a. Please indicate which States have presented such requests: 
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b. To what extent are members of the judicial personnel of a foreign State 
actively able to participate and ask questions in the execution of a Letter of 
Request? 

 

[  ] NO 

H. Privileges (Arts 11 and 21 e)) 

65) Since 2004, has the execution of a Letter of Request for the taking of evidence in your 
State involved a situation whereby the person concerned refused to give evidence as a 
result of a privilege or duty that that person claimed?  The U.S. Central Authority does 
not have information sufficient to answer this question, although persons providing 
evidence are free to assert any testimonial privilege authorized by the laws or rules of 
the United States, or as appropriate under Article 11(1)(b), the laws or rules of the 
state of origin.  

[  ] YES 

a. On what frequency do persons claim such privileges in your State: 

[  ] Almost always 
[  ] Often 
[  ] Rarely 
[  ] Never 
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b. Please list below the most commonly claimed privileges or duties (if not 
necessary, do not complete all 5 spaces): 

1.  
2.  
3.  
4.  
5.  

c. For the privileges listed in b., please indicate in the correlating 5 spaces 
below (by inserting “(i)”, “(ii)” or “(iii)”), whether the privilege(s) that were 
claimed were: 

(i) under the law of the State of execution (Art. 11(1) a)); 

(ii) under the law of the State of origin (Art. 11(1) b)); 

(iii) under the law of States other than the State of origin and the State of 
execution (if your State has made a declaration under Art. 11(2)): 

1.  
2.  
3.  
4.  
5.  

d. As the State of execution, if the person concerned wishes to claim a privilege 
over evidence that was the subject of a Letter of Request sent to your State, 
what procedures governs that claim of privilege in your State? 

A person from whom evidence is being requested may assert an appropriate 
privilege against disclosure of information requested by the Letter of Request 
at the time the question is presented.  If the U.S. Department of Justice 
attorney assigned to obtain this evidence is of the view that the assertion of 
the privilege was improper or is otherwise unsupportable, that attorney may 
apply to a court for an order compelling a response to the request.  The 
court would determine whether the testimony should be compelled or the 
privilege sustained. 

[  ] NO 

I. Translation (Art. 4(1)) 

66) Does your State consider that Article 4(1) also applies to the documents attached to a 
Letter of Request? 

[ X ] YES 

[  ] NO 

J. Costs 

67) If your State has more than one official language, in the execution of a Letter of 
Request and in accordance with Article 4(3), has there ever been the need for your 
State to request that the costs of translation of the Letter of Request into the required 
language of your State be borne by the State of origin?  Not Applicable. 

[  ] YES 
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[  ] NO 

68) With respect to Article 14(2), has your State ever requested or received a request for 
the reimbursement of fees and costs occasioned by the use of experts, interpreters or 
any special procedures under Article 9(2)? 

[  X] YES – please explain further and comment on how much these reimbursements 
have been:  If execution of a Letter of Request requires additional costs for 
services beyond what is normally available to the Department of Justice office 
assigned to the matter, and/or requires the retaining of a private entity to 
provide those services, any costs and/or fees associated with the service may be 
requested from the forwarding authority. 

 

[  ] NO 
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69) In the context of Article 14(3), if the law of your State obliges parties to secure 
evidence themselves and a suitable person is therefore required to be appointed to 
secure such evidence under the Convention, has your State previously sought the 
reimbursement of the costs of this process from the requesting authority (provided that 
the prior consent of the requesting authority to appoint a suitable person to secure such 
evidence was obtained)? 

[  X] Not applicable (i.e., the law of your State does not make such obligations)  There 
is no law of the United States that requires a party to obtain evidence themselves  in 
respect of a request made under the Evidence Convention.  All evidence requests made 
under the Evidence Convention are executed by the Department of Justice.  However, 
under our laws, any interested party is free to apply to a court to be appointed a 
commissioner for the purposes of taking evidence in support of a foreign proceeding.  
See 28 U.S.C. 1782.  Such a request is not pursuant to the Evidence Convention.  In 
addition, parties are free to obtain evidence on a voluntary basis outside of the 
Convention.  Any party that obtains evidence on its own must cover the costs or fees 
that are required to be paid. 

[  ] YES – please comment on how much these reimbursements have been: 

 

[  ] NO (i.e., no reimbursement sought) – please comment on why no 
reimbursement was sought: 

 

70) With respect to Article 26 and as a result of constitutional limitations in your State, has 
your State ever requested reimbursement from the requesting State for fees and costs 
associated with the service of process necessary to compel the appearance of a person 
to give evidence, the costs of attendance of such persons and the costs of any 
transcript of the evidence? 

[  ] Not applicable (i.e., no constitutional limits of this nature would apply in your 
State) 

[  X] YES – please comment on how much these reimbursements have been:  To the 
extent stenographic services are required, the requesting state may be required 
to reimburse any fees or costs that are assessed by the stenographer. 

 

[  ] NO (i.e., no reimbursement sought) – please comment on why no 
reimbursement was sought: 

 

K. Requests for e-discovery 

71) Have you received Letters of Requests for e-discoveries (i.e., relating to electronically 
stored information)?  Under the laws of the United States there is no substantive 
distinction between evidence that is in paper form as opposed to evidence that is solely 
found in electronic form.  Unless the Letter of Request states otherwise, it is assumed 
that the evidence being requested includes both paper and electronic evidence.  Any 
protections that might arise out of the privacy laws of the United States would apply 
equally to paper and electronic forms of evidence.  The U.S. Central Authority does not 
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maintain sufficient records to identify cases in which electronic evidence was disclosed 
and therefore cannot response to the questions below. 

[  ] NO 

[  ] YES 

a. Have these Requests been executed? 

[  ] YES 

[  ] NO 

b. Has your State been asked to follow specific rules or principles? If so, 
please provide a reference to the rules or principles followed: 

[  ] NO 

[  ] YES – please specify: 

 

c. In particular, did the execution of these Requests raise any issue relating to 
the protection of privacy? 

[  ] NO 

[  ] YES – please specify: 
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d. When transferring the e-evidence to the requesting State, do you 
encounter compatibility problems with regard to the technology (software) 
used? 

[  ] Almost always 

[  ] Often 

[  ] Rarely 

[  ] Never 

L. Requests that a special method or procedure be followed in the taking of 
evidence (Art. 9(2)) 

72) Has your State received or sent any Request that the taking of evidence follow a 
“special method or procedure”? 

[ X ] YES – please explain what these methods or procedures were and if such a 
Letter of Request was ultimately executed: 

The Central Authority has received requests that have required that the 
testimony be transcribed verbatim through stenographic means, through video 
recordings or by audio recordings.  In addition, we have received requests 
permitting interested parties to cross examine witnesses or ask follow up 
questions. 

[  ] NO 

73) Please indicate if your State has implemented any amendments to its domestic law in 
order to better accommodate foreign requests for special methods or procedures to be 
followed in the taking of evidence (e.g., a verbatim transcript or the tape recording of 
oral evidence or questioning under cross-examination) in accordance with Article 9. 

[  ] YES – please specify and provide copies or references to those relevant laws or 
articles that reflect any amendments to domestic law (if these excerpts are not 
in English or French, a summary into either of these languages would be 
appreciated): 

 

[ X ] NO 
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M. Pre-trial discovery of documents (Art. 23) 

74) The 2003 Special Commission extensively discussed the history, purpose and meaning 
of Article 23 (see Conclusions and Recommendations Nos 29 to 34). It “recommended 
that States which have made a general, non-particularised declaration under Article 23 
revisit their declaration by considering an amendment adopting terms such as those 
contained in the UK declaration or in Article 16 of the Inter-American Protocol[7].” 

If your State still has a broad declaration on record, why has it not acted upon the 2003 
Conclusions and Recommendations? Please explain: 

 

[ X ] Not applicable (i.e., your State had not made a declaration under Art. 23) 

75) Under the laws of your State, if the portion of a Letter of Request which seeks 
documents is too general and therefore cannot be honoured, will that also taint that 
portion of the Request which seeks oral testimony – i.e., will the Request be rejected in 
its entirety?  The U.S. Central Authority requires that the Letter of Request provide 
sufficient detail as to the information being sought so as to permit the U.S. Department 
of Justice attorney who will implement the request to know what questions need to be 
asked at a witness examination or what documents are to be obtained.  So long as the 
information being sought is clear, the request will be executed whether it seeks 
documents or testimony.  If one portion of a request cannot be executed, attempts will 
be made to execute any remaining portions of the request that can be executed. 

[  ] Request for oral evidence will be executed 

[  ] Request will be rejected in its entirety 

II. Taking of evidence by diplomatic officers, consular agents and commissioners 
(Chapter II) 

76) Pursuant to Article 18, a Contracting State may declare that a diplomatic officer, 
consular agent or commissioner authorised to take evidence may apply to the 
competent authority designated by the declaring State for appropriate assistance to 
obtain evidence by compulsion. If your State has made such a declaration, please 
indicate whether the competent authority of your State has been asked to provide such 
assistance: 

[  ] YES – please comment on what frequency such assistance has been provided: 

[  ] Often 
[  ] Sometimes 
[  ] Rarely 

a. Please indicate which methods of compulsion were most frequently used 
and whether they were effective: 

 

                                          
7 Additional Protocol of 1984 to the Inter-American Convention on the Taking of Evidence Abroad (Inter-American 
Protocol). 
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b. Which of the following have been assisted by the competent authority to 
obtain evidence by compulsion (please select all if applicable): 

[  ] Diplomatic Officers, Consular agents 
[  ] Commissioners 

[  X] NO 

77) If your State has objected to the total or partial application of Chapter II, please 
indicate why: 

 

 

 

Thank you! 

*  *  * 
 

ANNEX A 
Federal and State Cases Citing the Hague Evidence Convention 

 from 2005- November 2008 
 
FEDERAL CASES 

1. Jan. 5, 2006.  
In re FACTOR VIII OR IX CONCENTRATE BLOOD PRODUCTS LIABILITY LITIGATION, 408 

F.Supp.2d 569 (N.D. Ca. 2006). 
Italy, Germany, UK.  
Diverse plaintiffs in second generation negligence action contracted HIV or Hep B from 

blood-clotting products, multiple pharmaceutical corp Defendants motion to dismiss 
for forum non conveniens, citing UK as alternative. Plaintiffs claim, among many 
objections, that discovery would be limited due to key witnesses having retired and 
therefore could not be compelled to appear before a UK court. Defendants expert 
testified that proper use of Hague Convention would allow UK court to invoke powers 
of US court to obtain documentary evidence or witness testimony (including video-
link). Holding: Forum Non motion granted provided defendants agreed that place of 
taking of depositions would not affect their admissibility in UK action.   

Yes, resort to Convention 
 

2. Jan. 20, 2006 
The TOPPS Company, INC. v. CADBURY STANI S.A.I.C., 2006 WL 176995 (S.D.N.Y. 

2006) 
Spain 
Plaintiff motions to preclude trial testimony of defendant’s expert witnesses on liability 

issues and damage issues. Hague Convention mentioned briefly as being available to 
depose foreign witnesses. 

N/A 
 

3. Mar. 3, 2006 
In re APPLICATION OF IMANAGEMENT SERVICES LTD. 2006 WL 547949 (D.N.J. 2006) 
Russia 
Defendant objected to Magistrates order granting Plaintiff’s filed Application for 

Discovery on Defendant Bank of New York’s President and CEO pursuant to 28 U.S.C. 
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1782(a) to use in Russian action. Defendant claims Russian court already ruled 
against permitting out of court testimony. Court finds defendant’s evidence 
unconvincing, holds that, pursuant to Intel, 542 U.S. at 262, courts have discretion 
to offer discovery assistance to foreign tribunals and should not take into account an 
analysis of the foreign legal system. Both countries being signatories to the Hague 
Convention (or another cooperative treaty) can support a finding that the foreign 
country may be receptive to the requested evidence, absent a affirmative instances 
(such as prior rejection of federal judicial assistance) that the foreign system 
prohibits such evidence. 

N/A 
 

4. April 19, 2006 
In re FLAG TELECOM HOLDINGS, LTD. SECURITIES LITIGATION, 236 F.R.D. 177 

(S.D.N.Y. 2006) 
United Kingdon 
Plaintiffs moved to compel individual defendant, former CEO, to produce certain 

documents. Defendant agreed to accept service of subpoena duces tecum only if it 
conformed to Hague Convention. Holding: Court ruled discovery through FRCP 34 
proper because defendant was a party to the case and the court had personal 
jurisdiction over him, therefore the Hague Convention was not the exclusive or even 
first means by which discovery could be made, citing Dietrich, 2000 WL 1171132. 

No 
 

5. Aug. 17, 2006 
MIRIAN RAMIREZ DE ARELLANO v. STARWOOD HOTELS & RESORTS WORLDWIDE, INC. 

448 F.Supp.2d 520 (S.D.N.Y. 2006) 
Spain 
Defendant hotel chain moved for dismissal on Forum Non Conveniens grounds based on 

tort action for jewels stolen from a Madrid hotel room safe. Court held that Hague 
Convention can be used to subpoena testimony from local witnesses and law 
enforcement, but that since neither party has estimated how much evidence this 
would produce, court would not assume the amount could be “oppressive or 
vexatious” enough to be considered a factor in a Forum Non motion  

N/A 
 

6. Sept. 25, 2006 
DEIRMENJIAN v. DEUTSCHE BANK, A.G. 2006 WL 4749756 (C.D.Cal. 2006) 
Germany 
Defendants move to dismiss with leave to amend on forum non conveniens, act of state 

doctrine, lack of capacity, and statute of limitations grounds on plaintiffs action for 
breach of fiduciary duty relating to accounts held with defendants bank by victims of 
the Armenian genocide. Defendants raised the issue of the hague Convention and 
Germany’s stated reservations to its use in pretrial discovery procedures as being a 
public interest factor for Germany being a more proper forum. HOLDING: Court 
disagreed with defendant, citing Tuazon, 433 F.3d at 1181, holding that difficulty in 
obtaining evidence under the Hague Convention does not make the litigation “overly 
burdensome or inconvienent”. 

Yes 
 

7. October 31, 2006 
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MILLER v. HOLZMANN, 2006 WL 3093122 (D.D.C. 2006) 
Germany 
Defendant request oral examination of two witnesses in Germany under the Hague 

Convention, Plaintiff argues that Germany’s traditional system of dealing with 
requests will ensure an answer is not received until the close of discovery. Magistrate 
judge is unconvinced by plaintiff’s reliance on twenty year old case law, grants 
request. 

Yes 
8. Nov. 2, 2006 
TUREDI v. COCA COLA COMPANY, 460 F.Supp.2d 507 (S.D.N.Y. 2006) 
Turkey 
Plaintiffs, citizens of Turkey, brought action under ATS, RICO, and the TVPA after being 

beaten and imprisoned by Turkish police during labor dispute with Defendant’s 
subsidiary. Defendant moves to dismiss under forum non conveniens, citing Istanbul 
as a more appropriate forum. Court agrees, citing the several-year-long build-up of 
tensions in the labor dispute which led to the event and the dozens of party and non-
party witnesses to be disposed, all of which would have to proceed under the Hague 
Convention, as causing financial hardship and significant delay which tilts the private 
interest factor element in favor of defendant. HOLDING: Dismissal under forum non 
conveniens grounds granted. 

No 
 

9. Nov. 16, 2006 
In re VIVENDI UNIVERSAL, S.A. SECURITIES LITIGATION, 2006 WL 3378115 (S.D.N.Y. 

2006) 
France 
Plaintiff attempts to subpoena documents located in France from a non-party whose 

primary place of business is in Manhattan. The Third party argues that in deference 
to comity and the French blocking statute, the request for discovery should be 
conducted pursuant to Chapter II of the Hague Convention. The Court examines the 
four factors listed in Aerospatiale, and concludes that America has the primary 
interest in the case, hardship on the third party is unlikely because prosecution 
under the blocking statute is unrealistic, the documents requested are relevant to 
the litigation, but it finds the fourth factor, good faith, in favor of application of the 
convention. HOLDING: The court holds in favor of the plaintiff, and grants the order 
to compel the discovery under the federal rules. 

No 
 

10. Dec. 11, 2006 
SECURITIES AND EXCHANGE COMMISSION v. SANDIFUR, 2006 WL 3692611 (W.D. 

Wash. 2006) 
Luxembourg 
Defendant in a securities fraud case requests a subpoena of a US national non-party 

residing in Luxembourg under the Walsh Act, the elements of granting which are 1) 
the testimony is “necessary in the interests of justice” and 2) “it is not possible to 
obtain his testimony in admissible form without his personal appearance or to obtain 
the production of the document or other thing in any other manner.” 28 U.S.C. 1783. 
The third-party witness argues that Defendant should have to resort to the 
procedures of the Hague Convention because it is possible to obtain his testimony in 
that fashion, or alternatively, in the event that proceeding under the Convention 
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would not be time-efficient, that the Defendant should have invoked the 
Convention’s procedure immediately after receiving his deposition. The Court finds 
this unconvincing, relying on CSI Partners II, L.P. v. Cendant Corp., 2006 U.S. Dist. 
Lexis 11014 at *14 (S.D.N.Y. 2006), which states that impossibility is not required 
under the Walsh Act, but that impracticability is sufficient, and that given the two 
months until the close of discovery, proceeding under the convention would be 
impractical. The Court further rules that a subpoena under the Walsh Act does not 
require hindsight, only that not other means is available to receive the testimony, 
not that no means were available previously. HOLDING: Court granted the 
Defendant’s motion for subpoena under the Walsh Act, but required the deposition to 
take place in Luxembourg out of alternative offered venues of New York or London, 
for issues of cost to third-party defendants and respect for the sovereignty of a 
nation with no link to the action. 

No 
 

11. Feb. 12, 2007 
FARO TECHNOLOGIES, INC. v. ROMER, INC., HEXAGON METROLOGY, INC., 2007 WL 

496615 (M.D. Fla. 2007) 
Sweeden 
Plaintiff seeks to depose Defendant’s former director under Federal Rule 30(b)(1). 

Plaintiff produced no evidence to indicate that witness continues to have a 
relationship with Defendant corp. Defendant claims the Hague Convention should 
apply. Court agrees, denies order. Compare to Case 4 in this compendium.  

Yes 
 

12. May 7, 2007 
DO ROSARIO VEIGA v. WORLD METEROLOGICAL ORGANISATION, 486 F.Supp.2d 297 

(S.D.N.Y. 2007) 
Switzerland 
Plaintiff, a citizen of Portugal, brings a wrongful termination action through the Alien Tort 

Statute against Defendant, an international organization headquartered in 
Switzerland. Defendant moves to dismiss on grounds of forum non conveniens, 
recommending Switzerland as a more compelling forum. Court agrees that private 
interest factors in discovering all evidence under the Hague Convention is a 
significant hardship on the parties and a delay of the court. HOLDING: Dismissal 
granted. 

Yes 
 

13. May 14, 2007 
WEISS v. NATIONAL WESTMINSTER BANK, PLC, 242 F.R.D. 33 (E.D.N.Y. 2007) 
United Kingdom 
Plaintiff seeks to compel discovery of bank accounts in an action for abetting terrorist 

activities under the Antiterrorism Act of 1992. Defendant is a bank with it’s principal 
place of business in England, but which has branches in the US, including Manhattan. 
Defendant claims British bank secrecy laws prevent them from disclosing the 
requested documents, Plaintiff responds by citing the Restatement (Third) of Foreign 
Relations Law of the United States section 442(1)(c), which lists factors a court 
should take into account when compelling production of materials located abroad. 
Defendants claim the order compelling discover is unnecessary because Plaintiff 
could request the documents under the Hague Convention. Court rules that resorting 
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to the Hague Convention is unnecessary because of the sensitive nature of the 
material and the special interests of the United States in combating terrorism may 
not allow the slow process the Convention operates under. HOLDING: Motion to 
compel discovery granted in part, defendant will log any withheld documents and the 
basis for withholding them under British statute, or attorney/client privilege.  

No 
 

14. May 30, 2007 
BLACKROCK, INC. v. SCHRODERS PLC, 2007 WL 1573933 (S.D.N.Y. 2007) 
Germany, United Kingdom 
Plaintiff, a US corp. with a subsidiary in Germany, sought to enjoin Defendant, a UK corp. 

with a subsidiary in Germany, from hiring Plaintiffs former employees and 
encouraging them to violate their contractual duties. Defendant sought to dismiss 
under forum non conveniens. Court holds that deposing German witnesses under the 
Hague Convention goes against this circuits preference for live trial testimony in 
cases where witness credibility before the jury is particularly important. HOLDING: 
Motion to dismiss granted. 

No 
 

15. June 19, 2007 
ESTATE OF THOMPSON v. TOYOTA MOTOR CORPORATION WORLDWIDE, 2007 WL 

1795271 (N.D. Oh 2007) 
South Africa 
Defendants in a wrongful death suit resulting from a car accident in South Africa bring a 

motion to dismiss for forum non conveniens. Plaintiff argues that testimony of 
documents and witnesses can be made under the Hague Convention. The Court 
disagrees, citing South Africa’s reservation to Article 23 of the Convention, which 
prevents them from complying in pre-trial discovery as known in common law 
countries. HOLDING: Motion to dismiss granted. 

No 
 

16. June 29, 2007 
NURSING HOME PENSION FUND v. ORACLE CORPORATION, 2007 WL 1880381 (N.D. Cal. 

2007) 
United Kingdom 
Plaintiff motioned to compel testimony of a third-party witness under the Hague 

Convention who had interviewed defendant’s CEO multiple times while researching a 
book. Witness had invoked his fifth amendment right against self-incrimination under 
the US Constitution when deposed in the UK regarding the destruction of his notes 
gathered in the process of said interviews. Plaintiff argued that a non-citizen alien in 
an extra-judicial territory could not invoke Constitutional protections under the 
Hague Convention. Court disagreed, citing Article 11 of the Convention, which 
provides that a deposition in a foreign jurisdiction must be conducted in accordance 
with the laws of the State of execution, or under the laws of the state of execution 
(given certain circumstances). Court then cited UK statute and case law which held 
that a person being deposed in a civil matter could not be compelled to give 
testimony which he would not be compelled to give were he actually testifying in the 
State of execution. The Court further ruled that comity prevented using the Hague 
Convention to place undue criminal or civil burdens of foreign nationals where none 
may exist under the FRCP. 
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Yes 
 

17. Aug. 15, 2007 
LaSALA v. UBS, AG, 510 F.Supp.2d 213 (S.D.N.Y. 2007) 
Switzerland 
In an action for fraud, defendant motions to dismiss for forum non conveniens. Plaintiff 

argues discovery is possible under the Hague convention, court disagrees. Court 
rules that private interest factors weigh in favor of the defendant, dispite the 
availability of the Convention, because private interest factors are about 
“convenience to the parties”, and when the vast majority of witness reside in one 
jurisdiction, regardless of whether they could be transported, a different forum in 
most often inconvenient. 

No 
 

18. Sept. 27, 2007 
KIA MOTORS AMERICA, INC. v. AUTOWORKS DISTRIBUTING, 2007 WL 4372949 (D. 

Minn. 2007) 
Undisclosed 
Plaintiffs seek to send letters rogatory to an undisclosed Hague Convention signatory 

country in a suit for trademark infringement. The court denies the motion to send 
letters rogatory on behalf of the plaintiff because the letters fail to meet the “narrow 
tailoring” requirement, citing In re Baycol Prods. Litigation, 348 F.Supp.2d 1058, 
1059 (D.Minn. 2004), and noted that courts must “exercise special vigilance” in 
ruling on requests to take evidence abroad. 

N/A 
 

19. Feb. 15, 2008 
GLL GMBH & CO. MESSETURM KG v. LAVECCHIA, 247 F.R.D. 231 (D. Me. 2008) 
Germany 
Defendants filed a motion for a Stay of Discovery until a criminal case pending against 

them in Germany arising under the same cause of action was resolved. Plaintiffs 
agree that deadline for discovery should be postponed, but only so that Hague 
Convention procedures can be invoked. Court denies defendants’ motion for Stay, 
but leaves open the plaintiffs objection to the Schedule, citing, however, that 
adherence to the Convention is not mandatory insofar as discovery between parties.. 

No 
 

20. March 10, 2008 
STRAUSS v. CREDIT LYONNAIS, S.A., 249 F.R.D. 429 (E.D.N.Y. 2008) 
France 
Similarly to case 13 in this compilation, plaintiffs allege defendants are liable for 

damages for aiding and abetting actions of HAMAS in Israel under the Antiterrorism 
Act. Defendants sought a protective order compelling plaintiffs to seek discovery 
through the Hague Convention and alternately refusing to comply with discovery 
because of the French blocking statute and French bank secrecy laws. HOLDING: 
Court denied protective orders, citing Aerospatiale, ruling that the blocking statue 
was an insufficient barrier and that the parties were not required to comply with the 
Hague Convention. 

No 
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21. March 28, 2008 
WINDT v. QWEST COMMUNICATIONS INTERNATIONAL, INC., 544 F.Supp.2d 409 (D.N.J. 

2008) 
Netherlands 
Plaintiffs are Dutch bankruptcy trustees bring an action for securities fraud. Defendants 

motion for dismissal for forum non conveniens. Court grants motion to dismiss, 
reasoning that a substantially related matter already occurring before Dutch courts 
would require the same US-based witnesses to be deposed under the Hague 
Convention procedures, so the private interest factor holds in favor of litigation the 
action in the Netherlands where all relevant testimony will out with less expense. 

No 
 

22. May 13, 2008 
In re ASPARTAME ANTITRUST LITIGATION, 2008 WL 2275531 (E.D.Pa. 2008) 
Switzerland 
Plaintiffs bring a motion to compel discovery of non-US sales of Aspartame to show 

evidence of price fixing in an antitrust action. Swiss Defendant argues that such 
discovery is overly broad and burdensome in relation to the action, and alternately 
that the Hague Convention proceedings should apply. The court disagrees, reasoning 
that resort to the Convention would not make discovery any less burdensome, that 
the correct method of defendants objection would be to file a motion for a protective 
order, that a Swiss blocking statute would be insufficient to protect defendants, and 
that the cost and time associated with complying with the Convention would be 
“unduly time consuming and expensive”. 

No 
 

23. June 5, 2008 
VIVENDI S.A. v T-MOBILE USA, INC., 2008 WL 2345283 (W.D.Wash. 2008) 
Germany, Poland, Austria, France, UK 
In a suit for unjust enrichment, Defendants motion for dismissal under forum non 

conveniens. Plaintiffs argue US would be a convenient forum due to parties and 
witnesses being from different European states, all of whom are signatories to the 
Hague Convention (except Austria). Defendants argue that suit in any European 
state would be more convenient because discovery could proceed under European 
Commission Regulation 1206/2001, which provides for faster process amongst EC 
members states. HOLDING: Court grants Defendants motion for dismissal, ruling the 
private interest factor slightly favors European fora and their expedited measures. 

No 
 

24. Oct.31, 2008 
HAYES BICYCLE GROUP, inc. v. MUCHACHOS INTERNATIONAL CO., LTD., 2008 WL 

4830570 (E.D.Wis. 2008) 
Taiwan 
Plaintiff brought action for breach of contract and numerous other causes, Defendants 

moved to dismiss on grounds of forum non conveniens. Court dismisses the case 
instead without prejudice for lack of subject matter jurisdiction, but denies 
defendants dismissal motions, finding that the cost of transporting witnesses and 
translating documents is not too costly a factor to weigh in favor of dismissal, also 
stating in dicta that the court may issue letters rogatory to Taiwanese courts, despite 
Taiwan not being a signatory to the Hague Convention. 
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N/A  
 
 
STATE LAW CASES 

1. Feb. 28, 2005 
BONDI v. CITIGROUP, INC., 2005 WL 975856 (N.J.Super.L. 2005) 
Italy 
Defendant seeks to dismiss action on forum non conveniens grounds, as well as failure 

to state a claim. State law grants dismissal for forum non conveniens if “plaintiff's 
choice of forum imposes a real hardship on defendants or results in undue harassment and 
vexation to them or to the legal system”. Court rules evidence taken under the Hague Convention 
is not vexatious to collect, as it can easily be converted to an electronic medium, and would 
impose no hardship on the legal system because a jury would have a no more difficult time 
interpreting differences of laws between States as laws between states of the US. HOLDING: 
Motion to dismiss denied. 

Yes 
2. Sept. 23, 2008 
CHENEY v. WELLS, 2008 WL 4823011 (N.Y.Sur. 2008) 
South Africa 
Defendant argues witness video-testimony should be inadmissible because it did not 

comply with the Hague Convention and the oath of affirmation was given by a South 
African official. Court disagrees, given the ailing demeanor of the witness (he died 
shortly after being deposed) and South Africa’s reservation to the Convention on 
witness deposition before consular officials, the video conference was proper. 
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The American Journal of Comparative Law, Spring, 2007, 55 Am. J. Comp. L. 205, Bypassing the 

Hague Evidence Convention: Private International Law Implications of the Use of Video and 
Audio Conferencing Technology in Transnational Litigation, MARTIN DAVIES 

 
 Florida Journal of International Law, 2004, 16 Fla. J. Int'l L., CIVIL JUSTICE REFORM IN THE 

AMERICAS: LESSONS FROM MEXICO , Carlos Manuel Loperena Ruiz  
 
George Washington International Law Review, 2005, 37 Geo. Wash. Int'l L. Rev. 649, 

INTERNATIONAL JUDICIAL ASSISTANCE: REVITALIZING SECTION 1782, Okezie 
Chukwumerije 

 
 ILSA Journal of International & Comparative Law, Spring, 2006, 12 ILSA J Int'l & Comp L 575, WAR 

AND FREEDOM OF EXPRESSION: CONNECTICUT AND INTERNATIONAL LAW , Houston 
Putnam Lowry 

 
 34 J. Mar. L. & Com., FOURTH NEWPORT SYMPOSIUM: "THE USE OF EVIDENCE IN 

ADMIRALTY PROCEEDINGS" : Taking Evidence at the Flood Tide: How to Obtain the 
Testimony of Departing, Departed and Unavailable Admiralty Witnesses, David T. Maloof and 
Barbara Sheridan  

 
Loyola Maritime Law Journal, Spring, 2003, 2 Loy. Mar. L.J. 1,  Of Comity: Aerospatiale as Lex 

Maritima, Kevin J. Christensen 
 
McGeorge School of Law The Transnational Lawyer, 2005, 18 Transnat'l Law. 371, Document 

Discovery in International Arbitration--Getting the Documents You Need, Nathan D. O'Malley and 
Shawn C. Conway 

 
University of Pennsylvania Journal of International Economic Law, Winter, 2004, 25 U. Pa. J. Int'l 

Econ. L. 1297,  IS TRANSNATIONAL LITIGATION DIFFERENT?, Samuel P. Baumgartner 
 
The Review of Litigation, Winter, 2005, 24 Rev. Litig. 173, NOTE: Reallocating the Burden of 

Persuasion Under the Aerospatiale Approach to Transnational Discovery, Matthew B. Kutac 
 
Roger Williams University Law Review, Fall, 2004, 10 Roger Williams U. L. Rev. 1, Both Sides of the 

Coin: A Decade of Parallel Proceedings and Enforcement of Foreign Judgments in Transnational 
Litigation, Louise Ellen Teitz 

 
January, 2005, 16 S. Carolina Lawyer 14, ARTICLE: CIVIL DISCOVERY IN FOREIGN LANDS: 

GOING WHERE YOU'RE NOT WANTED TO GET WHAT YOU DON'T HAVE, James L. Rogers 
 
Texas International Law Journal, Winter, 2003, 38 Tex. Int'l L.J. 73, The Incredible Shrinking Hague 

Evidence Convention, Patrick J. Borchers 
 
Texas International Law Journal, Winter, 2003, 38 Tex. Int'l L.J. 87, Assessing Sovereign Interests In 

Cross-Border Discovery Disputes: Lessons From Aerospatiale, Hannah L. Buxbaum 
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Texas International Law Journal, Winter, 2003, 38 Tex. Int'l L.J. 103, Another Look at the Hague 
Evidence Convention After Aerospatiale, James A.R. Nafziger 

 
Spring, 2006, 11 UCLA J. Int'l L. & For. Aff. 1, PRIVATE RULES FOR INTERNATIONAL 

DISCOVERY IN U.S. DISTRICT COURT: THE U.S.-GERMAN EXAMPLE, Jan W. Bolt and 
Joseph K. Wheatley 
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