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I.  THE HAGUE CONVENTIONS AND CONFERENCE  – AN UPDATE 

Child Abduction Convention of 1980 

Currently there are 69 Contracting States to the 1980 Convention, including 32 
ratifications and 37 accessions. The most recent accessions came from El Salvador 
(e.i.f. 1 May 2001), Estonia (e.i.f. 1 July 2001), Nicaragua (e.i.f. 1 March 2001), Peru 
(e.i.f. 1 August 2001) and Sri Lanka (e.i.f. 1 December 2001). Ratification by Slovakia 
occurred on 7 September 2000, with the Convention entering into force on 1 February 
2001. The Government of Canada has now extended the Convention to all Canadian 
territorial units; the Convention entered into force for the territorial unit of Nunavut on 1 
January 2001. 

During the Fourth Special Commission Meeting to review the practical operation of the 
1980 Child Abduction Convention held at The Hague 22 – 28 March 2001 (see infra), an 
expert from Morocco noted that his State had started to take steps to accede to the 
Convention and that the internal legislative steps required would be completed in the 
near future. 

On 26 April 2001 the Federal Republic of Yugoslavia, one of the successor States to the 
former Socialist Republic of Yugoslavia which became a Party to the Convention on 1 
December 1991, declared itself to be bound by the Convention. The depository (the 
Netherlands Ministry of Foreign Affairs) considered this a notification of continuity and 
held that the Convention had remained in force between the Contracting States and the 
Federal Republic of Yugoslavia from 1 December 1991 onward. 

Intercountry Adoption Convention of 1993 

Currently there are 42 States Parties to the Convention of 1993, including 31 by 
ratification and 11 by accession, and there are 15 signatures. The most recent States to 
become Parties are Albania (ratification; e.i.f. 1 January 2001) and Slovakia (ratification; 
e.i.f. 1 October 2001). The Government of Canada has extended the Convention to the 
territorial unit of Nunavut, where it entered into force on 1 September 2001. States that 
have recently signed the Convention are: Bolivia (10 November 2000), Bulgaria (27 
February 2001) and the Russian Federation (7 September 2000). In the course of the 
Special Commission to review the practical operation of the Convention, held at The 
Hague 28 November – 1 December 2000 (see infra), the Ambassador of the People’s 



Republic of China, His Excellency Mr Hua Liming, informed the meeting that he had 
signed the Convention on behalf of his Government on 30 November 2000. 

During the Special Commission experts from Germany, Greece, Hungary and Ireland 
indicated that their States intend to ratify the Convention in the course of 2001. To this 
end, a Swiss expert noted that legislation is in its final stages in the Swiss Parliament 
and it is expected that ratification will occur in 2002. It was indicated that the United 
Kingdom hopes to ratify the Convention in 2001, with a view to implementation 
throughout the United Kingdom by 1 January 2002. Legislation to enable ratification by 
the United States was signed by President Clinton on 6 October 2000 and ratification is 
expected to occur within 24 to 36 months from the date of signature.  

Protection of Children Convention of 1996 

The 1996 Convention currently has signatures from the following 3 States: Morocco, the 
Netherlands and Poland. The Convention has 3 ratifications, by Monaco, the Czech 
Republic and the Slovak Republic. The 1996 Convention will enter into force on 1 
January 2002. It has already been approved by Ecuador, which has approached the 
depository with a view to acceding to the Convention. Legislation to implement the 1996 
Convention has been introduced in Australia and implementing legislation has been 
passed by the Irish Parliament (Oireachtas). In Canada steps are being taken to prepare 
the necessary uniform Federal legislation. 

Delegates expressed strong support for the 1996 Convention during the March Special 
Commission on Child Abduction. In its Conclusions and Recommendations (accessible 
at http://www.hcch.net/doc/reports28e.html), the Special Commission recognised the 
potential advantages of the Convention as an adjunct to the 1980 Convention, and 
recommended that Contracting States should consider ratification or accession. (See 
infra para. 7.1 of the Conclusions and Recommendations). 

During the November 2000 Special Commission on Intercountry Adoption there was 
discussion of the need to regulate international placements of children which fall short of 
adoption and therefore fall outside the scope of the 1993 Convention. The Special 
Commission recognised the valuable role which Article 33 of the 1996 Convention would 
play in this context. 

There is general support for the Convention among the 15 Member States of the 
European Union, and a discussion is continuing concerning appropriate procedures for 
ratification, given that the Community and its Member States appear to have mixed 
competence in relation to the matters covered by the Convention. 

Complete status reports on the three Conventions addressing international child 
protection are available on the web site of the Hague Conference (http://www.hcch.net). 

New Member States of the Hague Conference 

The Hague Conference on Private International Law now has 55 Member States. The 
following States have recently been admitted as Members of the Conference and have 
accepted the Statute: Belarus (12 July 2001), Bosnia-Herzegovina (7 June 2001), Brazil 



(23 February 2001), Georgia (28 May 2001), Hashemite Kingdom of Jordan (13 June 
2001), Peru (29 January 2001) and Sri Lanka (27 September 2001). On 1 June 2001 it 
was established that the Federal Republic of Yugoslavia is a Member of the Conference 
with retroactive effect as from 26 April 2001. 

Several other countries – namely Lithuania, New Zealand, Panama and South Africa – 
are presently involved in the membership procedure. Two other countries, Albania and 
Ukraine, have applied for membership. Another important development in this respect is 
the announcement of the Swedish Presidency of the European Union that the European 
Community’s accession to membership of the Hague Conference is considered 
desirable and that it has requested discussions be opened on the way to achieving this. 

II.  SPECIAL COMMISSIONS 

Special Commission Meeting on the Convention of 29 May 1993 on 
Protection of Children and Co-operation in Respect of Intercountry 
Adoption 

A Special Commission met at The Hague from 28 November to 1 December 2000 to 
review the practical operation of the Hague Convention of 29 May 1993 on Protection of 
Children and Co-operation in respect of Intercountry Adoption. Although a Special 
Commission meeting had been held in 1994 on implementation of the Convention, this 
was the first meeting of a Special Commission to review the operation of the Convention 
in practice. The Convention has attracted unprecedented interest and support; it is now 
in force among 42 States and has been signed by a further 15 States. The signing of the 
Convention on behalf of China occurred dramatically during the Special Commission 
(see supra). The meeting, chaired by Professor Alegría Borrás of Spain, was attended 
by 150 experts from 58 States and 13 international organisations. 

The Commission adopted a model form for a medical report on the adopted child which 
is intended to serve as an aid in improving the quality and consistency of such records. 
The importance of the Model Form for the Statement of Consent which had been 
approved by the Special Commission of 1994 was re-emphasised, as was the 
recommended Model Form for the Certificate of Conformity on Intercountry Adoption 
which was approved at the Special Commission of October 1994 and published in March 
1995. For a detailed account of the Special Commission’s recommendations please 
consult the Special Commission’s Report (published in April 2001) available on the web 
site of the Hague Conference at: http://www.hcch.net/e/conventions/adospec_e.html 

Several of the recommendations involved clarification regarding the designation, roles 
and resources of the Central Authorities. It was agreed that each Contracting State 
should provide a description of the manner in which the various responsibilities and 
tasks under the Convention are divided between different bodies in order that the entities 
responsible to act under particular articles of the Convention are clearly identified. 

Intense discussions took place regarding the legal and ethical questions of improper 
financial gains, as well as the costs and expenses associated with intercountry adoption. 
The Special Commission drew up a series of guidelines which should govern these 
delicate matters. It was recommended for example that accreditation requirements for 



agencies providing intercountry adoption services should include evidence of a sound 
financial basis and that prospective adopters should be provided in advance with an 
itemised list of expenses arising from the process. It was further recommended that fees 
charged by different agencies should be made available to the public and that donations 
by prospective adopters must not be made, offered, or sought.  

The Special Commission throughout its discussions emphasised the principle that States 
Parties must ensure that intercountry adoptions are made in the best interests of the 
child with respect for his or her fundamental rights, and only when a suitable family 
cannot be found in the child’s State of Origin. To this end, the Special Commission 
encouraged Parties to apply the standards of the Convention to non-contracting States 
as far as practicable, and to encourage other States to take those steps necessary for 
implementation of the Convention. Discussion in the Special Commission also revealed 
a trend in favour of automatically according the adopted child the nationality of the 
receiving State. The value of Article 33 of the Hague Convention of 19 October 1996 on 
Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of 
Parental Responsibility and Measures for the Protection of Children was recognised in 
the regulation of international placements falling outside the scope of the 1993 
Convention. 

The Fourth Special Commission Meeting to review the practical operation 
of the 1980 Hague Convention on the Civil Aspects of International Child 
Abduction 

From 22 to 28 March 2001 the Fourth Special Commission met at The Hague to review 
the practical operation of the 1980 Hague Convention on the Civil Aspects of 
International Child Abduction. The event attracted overwhelming interest and a record 
number of 200 participants, from 54 States and 14 international organisations. Because 
of the important role played by the Courts in the functioning of the Convention, a large 
number of judges were invited to participate in the Special Commission by their national 
delegations. Judicial attendance and participation contributed greatly to the success of 
the Special Commission, and will add additional weight to its Conclusions and 
Recommendations. 

The practical problems surrounding implementation of the Convention were considered 
at various levels: co-operation between Central Authorities, the practical application of 
the Convention and its interpretation by judges. The objective of the Special Commission 
was, inter alia, to arrive at recommendations for best practices and strategic 
recommendations in further support of the Convention. 

Prior to the Special Commission, the Central Authorities designated by the now almost 
seventy States Parties had been asked to provide statistics and to reply to a 
Questionnaire. The responses received from the Central Authorities provided a wealth of 
information upon which solid recommendations could be built. The meeting was novel in 
that it had a double focus: it started with an examination of the co-operation among 
Central Authorities and then centred discussions on the role of the Courts and on 
international co-operation among Courts. The first part of the Commission was chaired 
by Mr Peter Pfund, Special Adviser, Office of Children’s Issues / Bureau of Consular 



Affairs at the United States Department of State. The second part of the Commission 
was chaired by The Honourable Mrs Justice Catherine McGuinness, Member of the 
Supreme Court of Ireland. 

The Special Commission adopted fifty-eight Conclusions and Recommendations to 
further improve the practical operation of the Convention. Several of these 
Recommendations encourage the Permanent Bureau to continue with initiatives taken 
by it, such as the International Child Abduction Database (INCADAT), and to start new 
projects such as the establishment of a Good Practice Guide. Subject to obtaining 
additional funding, the setting up of a database with statistical information on the Child 
Abduction Convention is planned (appropriately to be named INCASTAT). 

During the meeting of Commission I on General Affairs and Policy of the Nineteenth 
Session, held 21-22 June 2001, Member States representatives were unanimous in 
confirming their highly positive evaluation of the Special Commission meeting. 

The following selected Recommendations and Conclusions adopted by the Fourth 
Special Commission focus on the role of the Courts and on international co-operation 
among Courts: 

PART III – JUDICIAL PROCEEDINGS, INCLUDING APPEALS AND ENFORCEMENT ISSUES, 
AND QUESTIONS OF INTERPRETATION 

COURTS ORGANISATION 

3.1  The Special Commission calls upon Contracting States to bear in mind the 
considerable advantages to be gained by a concentration of jurisdiction to deal 
with Hague Convention cases within a limited number of courts. 

3.2  The progress already made in certain Contracting States, as well as the 
consideration now being given to this matter in others, is welcomed. Where a 
concentration of jurisdiction is not possible, it is particularly important that judges 
concerned in proceedings be offered appropriate training or briefing. 

SPEED OF HAGUE PROCEDURES, INCLUDING APPEALS 

3.3  The Special Commission underscores the obligation (Article 11) of 
Contracting States to process return applications expeditiously, and that this 
obligation extends also to appeal procedures. 

3.4  The Special Commission calls upon trial and appellate courts to set and 
adhere to timetables that ensure the speedy determination of return applications. 

3.5  The Special Commission calls for firm management by judges, both at trial 
and appellate levels, of the progress of return proceedings. 

THE PROVISION OF LEGAL AID AND ADVICE 

3.6  In States where an applicant for a return order is in effect unable to bring 
his/her application promptly before the courts in the requested State, this 
constitutes a serious hindrance to the rapid and efficient operation of the 
Convention. The Special Commission encourages such States to intensify their 



efforts to obtain legal counsel or advisers in order to avoid serious prejudice to 
the interests of the children involved. 

MANNER OF TAKING EVIDENCE 

3.7  Rules and practices concerning the taking and admission of evidence, 
including the evidence of experts, should be applied in return proceedings with 
regard to the necessity for speed and the importance of limiting the enquiry to the 
matters in dispute which are directly relevant to the issue of return. 

PROCEDURES FOR HEARING THE CHILD, AND DETERMINING WHETHER THE CHILD 
OBJECTS TO RETURN 

3.8  There are considerable differences of approach to the question of 
interviewing the child concerned. Some States have strong reservations about 
the appropriateness of interviewing young children in connection with return 
applications. Where it is appropriate and necessary to do so, it is desirable that 
the person interviewing the child should be properly trained or experienced and 
should shield the child from the burden of decision-making. 

METHODS AND SPEED OF ENFORCEMENT 

3.9  Delays in enforcement of return orders, or their non-enforcement, in certain 
Contracting States are matters of serious concern. The Special Commission calls 
upon Contracting States to enforce return orders promptly and effectively. 

3.10  It should be made possible for courts, when making return orders, to 
include provisions to ensure that the order leads to the prompt and effective 
return of the child. 

3.11  Efforts should be made by Central Authorities, or by other competent 
authorities, to track the outcome of return orders and to determine in each case 
whether enforcement is delayed or not achieved. 

PART IV – INTERPRETATION OF KEY CONCEPTS 

APPROACH TO INTERPRETATION 

4.1  The Convention should be interpreted having regard to its autonomous 
nature and in the light of its objects. 

4.2  The Special Commission emphasises the continuing importance as an aid to 
the interpretation and understanding of the Convention of the Explanatory Report 
by Elisa Pérez-Vera, and notes the value of a recent translation of the Report into 
Spanish. 

ARTICLE 13, PARAGRAPH 1 B) 

4.3  The Article 13, paragraph 1 b), “grave risk” defence has generally been 
narrowly construed by courts in the Contracting States, and this is confirmed by 
the relatively small number of return applications which were refused on this 



basis according to the Statistical Analysis of Applications made in 1999 (Prel. 
Doc. No 3, March 2001). It is in keeping with the objectives of the Convention, as 
confirmed in the Explanatory Report by Elisa Pérez-Vera (at paragraph 34), to 
interpret this defence in a restrictive fashion. 

CONSENT AND ACQUIESCENCE (ARTICLE 13, PARAGRAPH 1 A)) 

4.4  Efforts to achieve an amicable resolution of the issues should not be 
construed as giving rise to acquiescence or consent. 

ARTICLE 20 

4.5  The Special Commission notes that there have been very few reported 
cases in which a return order has been refused on the basis of Article 20, and 
that no such cases were reported in the Statistical Analysis of Applications made 
in 1999 (Prel. Doc. No 3, March 2001). 

PART V – ISSUES SURROUNDING THE SAFE AND PROMPT RETURN OF THE CHILD (AND 
THE CUSTODIAL PARENT, WHERE RELEVANT) 

SAFE RETURN ORDERS 

5.1  Contracting States should consider the provision of procedures for obtaining, 
in the jurisdiction to which the child is to be returned, any necessary provisional 
protective measures prior to the return of the child. 

CRIMINAL PROCEEDINGS 

5.2  The impact of a criminal prosecution for child abduction on the possibility of 
achieving a return of the child is a matter which should be capable of being taken 
into account in the exercise of any discretion which the prosecuting authorities 
have to initiate, suspend or withdraw charges. 

IMMIGRATION MATTERS 

5.3  Contracting States should, as far as possible, take measures to ensure that, 
save in exceptional cases, the abducting parent will be permitted to enter the 
Country to which the child is returned for the purpose of taking part in legal 
proceedings concerning custody or protection of the child. 

THE PROVISION OF LEGAL AID AND ADVICE 

5.4  Contracting States should take measures to ensure that parents who 
participate in custody proceedings after a child’s return are given adequate 
access to a country’s legal system to adequately present their case.1 

DIRECT JUDICIAL COMMUNICATIONS 

5.5  Contracting States are encouraged to consider identifying a judge or judges 
or other persons or authorities able to facilitate at the international level 
communications between judges or between a judge and another authority. 

5.6  Contracting States should actively encourage international judicial co-
operation. This takes the form of attendance of judges at judicial conferences by 



exchanging ideas/communications with foreign judges or by explaining the 
possibilities of direct communication on specific cases. 

In Contracting States in which direct judicial communications are practised, the 
following are commonly accepted safeguards: 

- communications to be limited to logistical issues and the exchange of 
information; 

- parties to be notified in advance of the nature of proposed communication; 

- record to be kept of communications; 

- confirmation of any agreement reached in writing; 

- parties or their representatives to be present in certain cases, for example via 
conference call facilities. 

5.7  The Permanent Bureau should continue to explore the practical mechanisms 
for facilitating direct international judicial communications. 

( . . . ) 

PART VII – MATTERS OF A GENERAL NATURE 

( . . . ) 

DECISIONS ON RELOCATION 

7.3  Courts take significantly different approaches to relocation cases, which are 
occurring with a frequency not contemplated in 1980 when the Convention was 
drafted. It is recognised that a highly restrictive approach to relocation 
applications may have an adverse effect on the operation of the 1980 
Convention. 

PART VIII – INCADAT, RESEARCH AND THE JUDGES’ NEWSLETTER 

( . . . ) 

THE JUDGES’ NEWSLETTER ON INTERNATIONAL CHILD PROTECTION 

8.3  The Special Commission supports the publication and circulation by the 
Permanent Bureau of the Judges’ Newsletter on International Child Protection. 

GENERAL CONCLUSION 

The Special Commission recognises that the Convention in general continues to 
work well in the interests of children and broadly meets the needs for which it 
was drafted. 

The complete text of the Conclusions and Recommendations of the Fourth 
Meeting of the Special Commission may be accessed at 
http://www.hcch.net/e/conventions/reports28e.html. 

III.  LIAISON JUDGES 

Background and developments 



The creation of an international network of liaison judges was first proposed at the 1998 
De Ruwenberg Seminar for Judges on the international protection of children by The 
Right Hon Lord Justice Thorpe (Judge of the Court of Appeal, England). It was 
recommended that relevant authorities in the different jurisdictions designate members 
of the judiciary to act as a channel of communication with Central Authorities and with 
other judges. Following the judicial conference, a number of Member States have 
nominated individual liaison judges. The idea received further support at the 
International Judicial Conference held at De Ruwenberg in June 2000 and at the 
Common Law Judicial Conference on International Parental Child Abduction, hosted by 
the United States Department of State at Washington, D.C. in September 2000. The 
International Network of Liaison Judges currently includes The Right Honourable Lord 
Justice Mathew Thorpe, The Honourable Justice Joseph Kay (Judge of the Appeal 
Division of the Family Court of Australia), His Honour Judge Patrick Mahony (Principal 
Judge of the Family Court of New Zealand), The Honourable James Garbolino 
(Presiding Judge of the Superior Court of California, United States), The Honourable 
Jacques Chamberland (Judge of the Court of Appeal of Québec, Canada), The 
Honourable Justice Robyn Diamond (Judge of the Court of Queen’s Bench of 
Manitoba, Canada), H.E. Justice Antonio Boggiano (Judge and former President of 
the Supreme Court of Argentina) and Dr George A. Serghides (President of the Family 
Court of Limassol-Paphos, Cyprus). 

During the March Special Commission on Child Abduction, the issue of the feasibility 
and limitations of direct judicial communications and the development of a network of 
liaison judges was addressed in the context of issues surrounding the safe and prompt 
return of the child, and the child’s primary caretaker, where relevant. The Special 
Commission stated in its Conclusions and Recommendations that “(5.5)  Contracting 
States are encouraged to consider identifying a judge or judges or other persons or 
authorities able to facilitate at the international level communications between judges or 
between a judge and other authority”. The Commission further stated that Contracting 
States should actively encourage international judicial co-operation. This takes the form 
of attendance of judges at judicial conferences, by exchanging ideas/communications 
with foreign judges or by explaining the possibilities of direct communication on specific 
cases. 

It was recommended that the Permanent Bureau should continue to explore the practical 
mechanisms for facilitating direct international judicial communications. 

“International Liaison Judges for Family Proceedings” 
Submitted by The Right Hon Lord Justice Thorpe:  
Speech from the March 2001 Special Commission on Child Abduction: 
The Right Hon Lord Justice Thorpe: 

My audience is the specialist family judges of the world but most especially of the 
jurisdictions that are signatories to the 1980 Hague Abduction Convention. My argument 
is for the extension of the international network of liaison judges. 

I begin with a brief history. The idea for the creation of such a network, complementary 



to the network of central authorities, was launched at the 1998 De Ruwenberg judicial 
conference hosted by the Permanent Bureau. Despite the novelty of the notion and the 
practical difficulties that it poses for some jurisdictions, in the interim at least seven 
jurisdictions have nominated their liaison judge. Furthermore at the De Ruwenberg 
judicial conference attended by Germany, France, Italy and the Netherlands in June 
2000, the forty odd judges there assembled endorsed their support in principle for the 
extension of the network. Similarly the delegates of the seven common law jurisdictions 
attending the Washington conference in September 2000 passed the same resolution. 

On the other hand during the same period other jurisdictions have pointed out practical 
difficulties (such as the autonomy of the states or the provinces administering the 
Convention) or have expressed misgivings as to the capacity for direct international 
judicial communication to breach the rules of natural justice. As to the first, the difficulty, 
whilst in some instances great, is not insoluble. Just as a telephone directory offers city 
codes within the country code so could an international judicial directory list the judge for 
state or province within the entry for the jurisdiction as a whole. As to the second I would 
answer the misgiving by reading from an exchange of letters between Mr Justice Wall in 
London and Judge Porter in Minnesota. 

“Where English judges propose to talk to their counterparts in the state of the 
child’s habitual residence, it would seem to me very important that they should 
either obtain the agreement of the parents to that course; alternatively that they 
should make known their intention of doing so, and invite submissions from the 
lawyers on the point. Equally, it is of importance that the content of any 
conversation with a foreign judge is reported to the parents. With these 
safeguards, it seems to me that open communication between judges on logistic 
issues is something to be encouraged.” 

Clearly any judge accepting nomination as an international liaison judge would have to 
accept and observe the safeguards against breach of natural justice. 

Perhaps I might give one other instance of the value of judicial liaison drawn from our 
family justice system here in England and Wales. The President appoints one of her 
High Court judges to have overall responsibility for the family justice system in each of 
the five provincial areas into which the jurisdiction is divided. His title is liaison judge for 
that circuit. Any of the circuit judges sitting within his area knows that the liaison judge is 
available to him on the telephone at any time for discussion of problems thrown up by a 
particular case whether they be problems of law, procedure or administration. 
Collaboration amongst our specialist judiciary is crucial to the quality of the service. 

I would also emphasise that the role of the international liaison judge would extend 
beyond communication over individual cases. The liaison judge will hold responsibility 
for the collection of information and news relevant to the Abduction Convention. He will 
be responsible for ensuring that important judgments are posted on INCADAT. He will 
equally be responsible for contribution to the Permanent Bureau’s judicial newsletter. He 
will be responsible for the reverse-flow, ensuring that other judges within his jurisdiction 
who take Hague cases receive their copy of the judicial newsletter and any other 
information that might contribute to the development of the expertise of the individual 
judge. Finally once such an international judicial network is in place it could and should 
contribute to necessary communication in any family proceeding with an international 
dimension. Where there is a potential conflict of jurisdictions a significant expenditure of 
relatively useless costs could often be saved by direct judicial communication. 



Finally I would argue that the judicial resource, hitherto largely unharnessed, has the 
greatest potential for the future development of the 1980 Convention and other Hague 
Conventions in being or shortly to be brought into active service. This potential received 
its recognition in the first judicial conference organised by the Permanent Bureau in 
1998. Indeed we might claim 1997 as the year of its birth with the launch of the first 
Anglo-German bilateral judicial conference. The baby has grown lusty since, its 
milestones being the expansion of bilateral judicial conferences into multi-lateral 
conferences drawing in jurisdictions sharing one or other of the conference languages, 
the development of the judicial newsletter and the development of INCADAT. Now we 
survey its future adolescence. Perhaps the presence of judicial delegates from no less 
than 22 jurisdictions at the Fourth Special Commission represents the threshold of that 
adolescence. Much depends upon the readiness of judges to devote their judicial 
careers to family law specialisation. Those of us who have done so represent a world-
wide fraternity. Just as we have a commitment to our work for families and children 
within our individual jurisdictions so must we work internationally, not only with 
commitment but also with innovation, without ever departing from or compromising our 
primary judicial responsibility to decide individual cases in accordance with private 
international law. 

“Memoirs of a Liaison Judge” 
Submitted by The Honourable Justice Joseph Kay 

In about July 2000 the Chief Justice of the Family Court of Australia asked me if I would 
accept an appointment as liaison judge for the Court in Hague Convention abduction 
cases. I was flattered and honoured to be asked to attend to these matters, and without 
knowing what the job entailed I accepted the task. I must say that to date the task has 
not been particularly onerous. 

Almost a year has passed since offer and acceptance. In that time I have attended two 
overseas meetings, the Common Law Judicial Conference on International Child 
Custody in Washington DC, 17-21 September 2000 as a guest of the US State 
Department, and the Fourth Special Commission to review the practical operation of the 
1980 Hague Convention on the Civil Aspects of International Child Abduction at The 
Hague in March 2001 as the judicial member of the Australian delegation. 

In addition there have been three cases involving contemporaneous proceedings 
occurring in Australia and New Zealand which have required some logistical cooperation 
between the courts. On each occasion I have been in contact with Judge Patrick 
Mahony, Principal Family Law Judge for New Zealand, who is designated as liaison 
judge for that country. 

The first case involved a family where one child was being retained in New Zealand and 
the other in Australia. Each parent had effectively brought Convention proceedings in the 
other country. Issues of timing and sequence became important. The process involved 
was to first obtain permission from all of the parties for me to make a contact with Judge 
Mahony and then to provide the following memorandum to the parties setting out the 
particulars of our discussion. 



MEMORANDUM RE HAGUE CONVENTION JUDICIAL COOPERATION 

SNJ and SV are the parents of AV born 22 May 1991 and JMJV born 30 October 
1995. 

Until December 1998 the family lived together in New Zealand. It appears the 
wife unilaterally moved with the children to Australia in December 1998. The 
father visited the children in Australia in December 1999 and the mother asserts 
that an agreement was reached that the elder child A should spend the April 
school holidays in New Zealand with her father and then be returned to Australia 
by 25 April 2000. That child has not been returned and remains in New Zealand 
with the father. 

On 4 July 2000 the mother commenced proceedings in the Family Court of 
Australia at its Dandenong Registry seeking a residence order in her favour and 
an order that she have the sole responsibility for the day to day care, welfare and 
development of the children. That application was returnable on 21 August. At 
the same time she issued a Form 8 application seeking interim orders relating to 
the said children. 

On 20 July 2000 orders were made by Judicial Registrar Nikakis that until further 
order the children reside with the wife and that she have the sole responsibility 
for their daily welfare, care and development. It was further ordered inter alia that 
the father make all necessary preparations for the return of the child A from New 
Zealand departing no later than 3 August 2000. 

On receipt of a request from the New Zealand Central Authority, the State 
Central Authority for Victoria, being the Department of Human Services, 
commenced proceedings under the Hague Convention in the Family Court of 
Australia at Melbourne by application issued 16 August 2000 and returnable on 
21 August 2000. Those proceedings sought the return of the child J to New 
Zealand. 

Simultaneously with his request for a return under the Hague Convention with 
respect to the younger child, the father commenced proceedings in the District 
Court of Whangarei on an ex parte basis seeking an order that he be granted 
custody of the elder child. Those proceeding in turn have generated proceedings 
in New Zealand brought at the request of the Australian Commonwealth Central 
Authority for the return of the elder child to Australia pursuant to the provisions of 
the Hague Convention. 

Apparently some directions may have been made in New Zealand regarding the 
timetable for the conduct of those proceedings, which directions include allowing 
the husband some 42 days to file his material. 

Given that there were pending in Australia residence proceedings concerning 
both children and Hague Convention proceedings concerning the youngest child, 
and given that there were pending in New Zealand residence proceedings 
concerning the oldest child and a Hague Convention application concerning the 
oldest child, the Central Authority thought it appropriate that the matter be listed 
for mention in Australia to determine whether or not some liaison ought or could 
take place between the two courts to provide for the orderly disposition of the 



proceedings. 

The parties have agreed that the New Zealand proceedings should be completed 
prior to the Australian proceedings but it would appear from some discussions 
this morning that there is concern as to the timetabling of events which might 
lead to the matters being dragged on in both courts. 

The Australian matters were fixed for mention before me this morning. Ms 
Treyvaud appeared on behalf of the State Central Authority and Mr Nicholson 
appeared on behalf of the mother. I indicated to them that I would be willing to 
discuss the matter with Judge Mahony, the Principal Family Court Judge of New 
Zealand if all the parties had no objection to me so doing. I also indicated that I 
would limit the discussion to matters concerning procedure and that I would not 
discuss any matters of substance. I further indicated that I would diarise the 
discussion and make copies of my notes available to all parties concerned. 
Finally, I indicated that I would take no steps in respect of any such discussions 
without the consent being forthcoming from the father or his practitioner. 

The matter was then stood down and a fax was forthcoming from B’s Lawyers in 
New Zealand addressed to the Victoria Government Solicitor, which reads as 
follows: 

“1.  Thank you for your phone call earlier today. 

2.  We can confirm that we act for Mr V, and that he consents to judicial 
cooperation between the New Zealand and Australian Courts in respect of the 
cross applications. 

3.  Please contact us if you require any further detail, and thank you for your 
assistance. 

[signed] 

EP 

Senior Associate” 

I have now had the opportunity of having a discussion with Judge Mahony. As 
coincidence would have it, next Monday 6 November Judge Mahony is sitting in 
Whangarei. His Honour indicated that he would make enquiries as to the state of 
the proceedings and endeavour to ensure that a hearing could take place by the 
end of this month. His Honour is conscious of the Convention provisions that 
indicate that it is appropriate that proceedings move expeditiously and by 
implication be completed within six weeks from the time of their institution. His 
Honour indicated that he would contact me again next week as soon as he is in a 
position to report back on the likely pace of the New Zealand proceedings. I await 
his further advises. 

On the second occasion I had cause to rule upon some conditions, which had been 
imposed by a New Zealand judge for the return of the child to Australia. I was asked to 
make some of the orders that the New Zealand judge had thought appropriate. I felt that 
after I had dealt with the matter I should draw to Judge Mahony’s attention issues 
identified in my reasons for judgment that I thought were indicative of the New Zealand 
judge have possibly having infringed upon aspects of the Australian court’s jurisdiction 
once the child was returned here. 

The third matter in which liaison occurred was a request from Judge Mahony in respect 



of some proceedings that were being dealt with in Western Australia at a pace 
somewhat less than satisfactory to one or other of the litigants in New Zealand. I drew 
the existence of the complaint to the Chief Judge in Western Australia and reported back 
in respect of the nature of the conversation that I had had. The correspondence was 
short.  

Further to your letter and our conversation about K v W.  

CJ Holden informs me that the matter is being dealt with in file PT 5264/98. It 
presently awaits a conciliation conference fixed for early July.  

The intervention of the Magistrates Court is normal WA procedure – the 
Magistrates operate in house and files are transferred freely between the levels 
of the system. Given the issues raised by you he will ensure it stays with a 
Judge. 

The appropriate procedure would appear to be that the mother file an application 
in WA seeking to stay the father’s application or at least seeking the retention by 
the WA Court of any Australian passport that may issue.  

A NZ practitioner could only appear amicus – it would probably be best to instruct 
a local agent. 

Hope this is of some assistance. 

Apart then from the joy of an occasional aside via email with Judge Garbolino in 
California (who has made me a Deputy Sheriff of his local county) I have ensured that 
other liaison judges have been made aware immediately upon the delivery of any 
important Hague judgment by our Court or by the High Court of Australia. 

I conclude by repeating that the task of being the liaison judge has not been a 
burdensome one. I am conscious that when I deal with matters that are the subject of a 
litigation before the courts that there should be transparency and that the parties should 
be fully aware of what is occurring. I am also conscious that the creation of the group is 
likely to lead to a free interchange of important information and have significant 
educational value for all of the members of my Court. 

Interjuges 
Submitted by The Honourable Mr Justice Peter Singer, Family Division, Royal 
Courts of Justice, England  

In an initiative parallel to the Hague Child Abduction Convention Fourth Special 
Commission Recommendation (para 5.5) that:  

“Contracting States are encouraged to consider identifying a judge or judges or 
other persons or authorities able to facilitate at the international level 
communications between judges or between a judge and another authority” 

the Paris-based charity The European Office for Endangered Disappeared and Exploited 
Children (L’Office Européen pour les Enfants en Danger, Disparus et Exploitées: 
OEEDDE) in cooperation with The European Division of the Paris Municipality and other 
organisations has for some while been investigating the practicalities of establishing an 
international network to provide points of judicial contact in relation to child cases with an 



international element. The project has received financial support from the European 
Commission through its Grotius Fund. 

The scope of Interjuges is intended to encompass issues broader than those covered by 
the 1980 Child Abduction Convention, such as problems arising from the ever more 
prevalent incidence of children displaced for political and economic reasons. Many arrive 
or are found unaccompanied by any adult and without identifying documents, and thus at 
risk of trafficking for commercial, criminal and/or sexual exploitation. Difficulties often 
arise in establishing their identity and tracing their family, and in meanwhile providing for 
their welfare and protection. Another growing category of children at risk arises from 
those fleeing abroad from abuse, or because of cultural, religious and other pressures 
from their family. 

These issues (and trans-frontier abduction) were addressed at a Conference upon the 
theme of European Judicial Cooperation held at the Sorbonne University in November 
2000, attended by judges and procureurs, lawyers, and representatives from Central 
Authorities and NGOs from some 15 European Union States. Professor William Duncan 
spoke of the benefits consistent with the aims of Interjuges which implementation of the 
1996 Hague Convention on the Protection of Children would bring. A basis for 
comparative analysis of court and administrative structures was established, and a 
report has been produced. It is hoped that from this will develop training and other 
programmes to heighten awareness of the international aspects of child protection, and 
to develop links and greater scope for cooperation between the judiciary of different 
jurisdictions. 

For further information, contact Arnauld Gruselle, OEEDDE, 17 rue Castagnary, 75015 
PARIS; Tel +33 (0)1 53 68 16 52; Fax +33 (0)1 53 68 16 59; email 
fondation.presse@wanadoo.fr 

IV.  JUDICIAL SEMINARS AND CONFERENCES CONCERNING THE 
PROTECTION OF CHILDREN 

TAIEX Programme of the European Union 

Several judicial seminars, organised under the TAIEX Programme of the European 
Union for Eastern Europe, have been convened in Poland in September 2000, October 
2000, November 2000 and most recently, in June 2001. The seminars include sections 
on international family law, with emphasis on the relevant European instruments and 
Hague Conventions. The Hague Conference has provided technical assistance with the 
seminars, and Professor William Duncan and Dr Peter McEleavy have offered papers 
and led discussions. 

European Union Conference Regarding the Consular Aspects of Child 
Abduction 

For the first time within the framework of the European Union, a conference on child 
abduction was convened in Brussels on 8 May 2001, hosted by the Swedish Presidency 
and the incoming Belgian Presidency, and moderated by Professor William Duncan, 
Deputy Secretary General of the Hague Conference.  



The Conference Regarding the Consular Aspects of Child Abductions focused on cases 
not covered by the Child Abduction Convention, which are largely of a consular nature, 
involving, inter alia, visa and passport issues. Delegates from the 15 European Union 
Member States, the European Parliament, the European Commission and the Council 
Secretariat were represented, as well as two non-governmental organisations working 
internationally with family issues – the International Social Service (ISS) and Reunite – 
and a representative of the International Child Abduction Database (INCADAT).  

Anglo/French Conference at Dartington 
Report on the First Francophone – Anglophone Family Law Judicial Conference 
submitted by The Right Hon Lord Justice Mathew Thorpe 

The President’s International Family Law Committee in London resolved over two years 
ago to initiate judicial collaboration with France in this specialist field, building on the 
experience gained from the Anglo German exchanges in 1997 and 1999. Drawing on 
contacts within the Franco British Jurists Association I received the recommendation to 
address my overtures to Madame Mondane Colcombet of the Court of Appeal of Paris. 
With her aid and with the support of the French Liaison Magistrate in London, Monsieur 
Benoit Meslin, a meeting was arranged with the Ministry of Justice in Paris in June 2000 
at which agreement in principle was achieved for the United Kingdom to host the 
conference at Dartington Hall in Devon in June 2001. 

During the early preparatory stages we were able to factor in the experience that we had 
gained of the additional value of the multilateral over the bilateral model. Rather than a 
purely Franco British exchange we sought to attract to the conference the European 
jurisdictions using either English or French as the language of the Family Justice 
system. So our invitation was extended to Edinburgh, Belfast and Dublin, from all of 
whom we received an enthusiastic response. Equally from Paris invitations were issued 
to Belgium, Luxembourg, Switzerland and Monaco. All accepted in principle, although in 
the event the judges from Luxembourg and Monte Carlo were prevented from 
attendance. 

The delegates converged on Dartington Hall on the afternoon of Monday the 4th June 
and dispersed on the morning of Thursday June 7th. The issues addressed at the 
Conference included:  

• a brief description of our differing Family Justice systems;  

• social and other changes currently challenging our family law and practice;  

• division of assets on divorce and reciprocal enforcement of Orders;  

• the return of abducted children both within the context of the Hague Convention and 
generally;  

• International Conventions recently introduced or in prospect; and relations with 
Islamic States. 

The Conference followed the well-tested model of pre-read papers submitted by 
distinguished experts, liberating the Conference sessions for general discussion. 
Although the majority of the delegates were judges, debate was widened and elevated 



by the inclusion of practitioners, academics and government policy makers. Of course 
the value of these exchanges was much enhanced by Dartington’s high standards of 
hospitality as well as by the beauty and tranquillity of its surroundings. On our second 
evening we were able to enjoy an expertly guided tour of the gardens and on our last 
evening a less expertly guided tour of the ancient town of Totnes. Despite the foot and 
mouth restrictions a number of delegates developed formidable running regimes. 

Undoubtedly the most controversial topic was the development of future International 
Conventions and Regulations. The evident divide was between those who give primacy 
to our regional relationship as Europeans and those who advocate the wider bounds 
explored by the Permanent Bureau of the Hague Conference, particularly through the 
medium of the 1980 Abduction Convention. Many of us question the apparent loss of 
competence to ratify the 1996 Child Protection Convention without the concurrence of 
the European Union. But despite these differences it nevertheless proved possible to 
agree to a series of resolutions across a wide spectrum. Rather than attempting any 
summary the text of the Resolutions, both in their English and French text, may be 
referred to. (See infra). 

The Conference was magnificently administered by Mr Malcolm Welsh, recently retired 
from the Judicial Studies Board. He had compiled a Conference Address Book, which 
will prove of abiding value for the sustenance and development of relationships made at 
Dartington. 

Resolutions from the Conference  

From 4-7 June family law judges and lawyers gathered at the Franco-British conference 
at Dartington Hall. The following Resolutions were adopted: 

RESOLUTIONS MADE BY THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN 
IRELAND: 

1 This colloquium must build regular meetings of the Francophone/Anglophone 
family justice systems on the foundations laid at Dartington, recognising the 
benefits that we have derived from the participation of several separate 
jurisdictions. 

2. This colloquium supports the international collaboration of family law judges 
encouraged by the Hague Permanent Bureau and particularly the extension 
of the network of liaison judges. 

3 Subject to the provisions of Brussels II, the courts of our jurisdiction should be 
provided with the power to make mirror orders in the interests of facilitating 
cross-border contact, notwithstanding that the child in question is neither 
habitually resident nor physically present in the jurisdiction of the court when 
the order is made. 

4 If Member States have indeed lost their individual competence to ratify the 
1996 Hague Convention on the Protection of Children, the colloquium urges 
the Council of Ministers to sanction as soon as possible EU Member States 
expeditious ratification of the Convention and equally urges the European 



Court of Justice to create a fast track mechanism for dealing with references 
under the Brussels II regulation. 

5 That mutual understanding of the systems of family law in the Francophone 
and Anglophone countries of Europe is valuable to the professional 
development of the judges and lawyers in each jurisdiction, having regard to 
the common legal problems encountered in each. 

6 That such understanding is particularly important in light of rapidly changing 
social attitudes to the traditional institution of family life and in light of the 
implementation throughout Europe of international conventions on related 
matters such as residence and contact rights in respect of children, measures 
to resolve issues of abduction and the mutual enforcement of judgments. 

7 That by means of colloquia, other meetings and judicial exchanges, 
innovative legal skills may be explored and developed to assist in the 
resolution of family law disputes. 

RESOLUTIONS MADE BY FRANCE: 

The family law judges and lawyers gathered at the Franco-British conference at 
Dartington Hall on 4-7 June 2001, were able to exchange extensive and fruitful 
views on the evolution of European legislations in family matters and on their 
own respective judicial practices. 

They wish to express their consensus on some objectives to be reached by 
public authorities and the judicial systems when dealing with family affairs: the 
fundamental care of the interests and welfare of children, the effective promotion 
of the rights of children to entertain effective relations with each of their parents, 
as guaranteed by the New York Convention, the search for the best possible 
balance between the spouses’ and partners’ rights and duties even after the 
breakdown of marriage. 

They submit: 

That when they implement domestic reforms, governments should take into 
account the European implications of these reforms and therefore their best 
possible compatibility with other domestic legislations of the Council of Europe 
member countries. 

That governments should try to prevent conflicts between international 
conventions and therefore that they should harmonise them. 

That governments and judicial authorities should be ready to develop common 
practices to increase listening and understanding between parties in family law 
cases, in order that these can be solved, as far as possible, in friendly ways 
(family mediation, possibility for the parties to express themselves in person, 
education of judges, communication techniques…). 

That governments should take practical steps to facilitate the implementation of 
the objectives and mechanisms of the Hague Convention of 25 October 1980 
which allows effective transnational rights of access. 



The 2001 World Congress on Family Law and the Rights of Children 
Submitted by The Honourable Dr Peter Nygh, Australia 

The Third World Congress on Family Law and the Rights of Children, ‘International Co-
operation and the Protection of Children in the New Millennium’ took place on 19-22 
September 2001 in Bath, England. The Congress was attended by about 600 persons, 
including many judges, from a diverse range of countries. 

A number of workshops were held on international child protection. One of these was the 
Session on ‘The Hague Convention on the Abduction of Children – Twenty Years On’. 
The speakers were Professor William Duncan, Justice Joseph Kay, Mr Adair Dyer and 
Professor Martha Bailey. It was agreed that the Convention was working well but that 
there was room for improvement, notably in relation to cooperation between Central 
Authorities, maintaining uniformity of interpretation and strengthening the provision for 
access. Implementation of the recommendations of the fourth review Special 
Commission would be an important step towards solution of these problems. Another 
important session concerned international access arrangements and the 1996 Child 
Protection Convention. Rapid implementation of the 1996 Child Protection Convention 
was seen as an urgent measure to ensure international recognition of access 
arrangements. 

There was also a session on Intercountry Adoption. The speakers came from countries 
including Russia, the United States, the United Kingdom, South Africa and Australia. All 
speakers focused on the need for an orderly regulation of intercountry adoption that 
adequately protected the needs of children. They agreed that the 1993 Hague 
Convention provided for such a scheme. The same theme from a different angle was 
discussed in the session on Trading in Children that exposed the risks inherent in an 
uncontrolled system of private arrangements for the adoption of children. 

At the conclusion of the World Congress numerous resolutions were passed by 
consensus. The following two resolutions address Hague Conventions concerning 
children. 

“(12) The Hague Convention on Intercountry Adoption 1993: There is a 
demonstrable need for a globally well-regulated system governing intercountry 
adoption. The 1993 Hague Convention on Protection of Children and Co-
operation in Intercountry Adoption to which 42 States are already parties, 
provides an important framework for global regulation. Accordingly, this 
Congress urges that those States who have not yet done so, should give their 
urgent attention to ratifying, or acceding to, the 1993 Convention. 

(13) The Hague Convention on the Protection of Children 1996: This Congress 
notes with pleasure that following the ratification of the 1996 Hague Convention 
on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in 
Respect of Parental Responsibility and Measures for the Protection of Children 
by Monaco, the Czech Republic and Slovakia, that Convention will enter into 
force on 1 January 2002. It further welcomes the intention of Ecuador to accede 
to the Convention as soon as it enters into force. It also welcomes the recent 
announcement by the Australian Government that it will ratify the Convention and 
urges all States and the European Union to take the necessary steps for 
ratification as soon as practicable.” 

The full Resolutions of the 2001 World Congress on Family Law and the Rights of 



Children and Youth are available at http://www.lawrights.asn.au. 

V.  SELECTED LEGAL DEVELOPMENTS 

The International Child Abduction Database 

Development has continued on a database of significant case law arising out of the 1980 
Hague Convention. The International Child Abduction Database (INCADAT) represents 
an innovative step in the realms of private international law and assists in the possibility 
for consistent interpretation of the Convention. The ideal of consistency requires as a 
minimum that the courts and other authorities responsible for putting the Convention into 
effect have ready access to reliable information about what is occurring in other States. 
This is the need, which the database is designed to fulfil and, as such, it may well offer a 
helpful model for use in relation to other international instruments, including other Hague 
Conventions. Judges, Central Authorities, practitioners, academics and other interested 
persons are able to access the on-line database free of charge (available at 
www.incadat.com). 

As of September 2001 the database contained an up-to-date collection of approximately 
400 summaries, in English and French, of leading decisions from 22 Contracting States. 
INCADAT now contains over 2,000 web pages of legal analysis and approximately 5,000 
web pages of legal decisions. By September 2001 users had performed over 3,400 
search sessions and registered more than 114,000 ‘hits’ on the individual web pages. 

It is the intention of the Permanent Bureau that the database should contain a 
representation of case law from all States Parties to the 1980 Convention. To this end 
the Permanent Bureau has begun to form a network of correspondents from those 
States interested in contributing to the database. INCADAT Correspondents have been 
identified from the following Contracting States: Argentina, Australia, Austria, Canada, 
China (Hong Kong), Czech Republic, Denmark, Finland, Germany, Hungary, Iceland, 
Ireland, Italy, the Netherlands, Poland, Portugal, Spain, Sweden, Switzerland, the United 
Kingdom (Northern Ireland and Scotland), and the United States of America.  

Generous financial support within the context of the Hague Project for International Co-
operation and the Protection of Children has been received from the Governments of 
Austria, Canada, China (Hong Kong), Finland, the Netherlands, Norway, Korea, 
Switzerland and the United Kingdom (England and Wales) and from three Dutch 
Foundations, the Levi Lassen Foundation, VSB Fonds Den Haag en Omstreken and the 
Bernard van Leer Foundation. 

As the Children’s Conventions continue to develop and grow in terms of the number and 
geographical spread of Contracting States, projects to assist with successful 
implementation are crucial for their continued effective functioning. To that end, several 
special projects in addition to INCADAT have been developed by the Permanent 
Bureau, however their implementation or continuation (including INCADAT) remain 
subject to voluntary funding. 



Australia 

Article 13(1)(b): A Narrow Interpretation? 
Information supplied by Ms Genevieve Hall, Research Associate at the Family 
Court of Australia 

Article 13(1)(b) has generally been narrowly construed by courts in the Contracting 
States to the 1980 Convention. (See Conclusion 4.3, infra, from the March 2001 Special 
Commission). In Friedrich v. Friedrich, the Sixth Circuit of the U.S. Federal Court of 
Appeal held that “[o]nce a plaintiff establishes that removal was wrongful, the child must 
be returned unless the defendant can establish one of four defences … All four of these 
exceptions are ‘narrow’ …” (78 F.3d 1060 (6th Cir. 1996)) (INCADAT: HC/E/USF 82). 
This view has been similarly applied by, inter alia, the Supreme Court of Canada 
(Thomson v Thomson [1994] 6 RFL (4th) 290) (INCADAT: HC/E/CA 11), the English 
Court of Appeal (Re M (Abduction: Psychological Harm) [1997] 2 FLR 690) (INCADAT: 
HC/E/UKE 86), and endorsed by Judges from the six countries (Australia, Canada, 
Ireland, New Zealand, United Kingdom and the United States) who attended the 
September 2000 Common Law Judicial Conference on International Child Custody. (See 
the Conclusions and Recommendations of the Conference available at 
http://www.hcch.net/e/conventions/seminar.html). 

The recent majority decision of the Australian High Court in DP v Commonwealth 
Central Authority; JLM v Director-General NSW Department of Community Services 
[2001] HCA 39 (27 June 2001) swims against this formidable tide. The Full Court in its 
earlier decision had acknowledged that there is a “strong line of authority both within and 
out of Australia that the reg 16(3)(b) and (d) [which implements Article 13 of the Hague 
Convention] are to be narrowly construed.” DP v Commonwealth Central Authority 
[2001] HCA 39 at 104. However, on appeal the majority of the High Court found that:  
“[t]hese considerations … do not warrant a conclusion that reg 16(3)(b) is to be given a 
‘narrow’ rather than a ‘broad’ construction. There is, in these circumstances, no evident 
choice to be made between a ‘narrow’ and ‘broad’ construction of the regulation. If that is 
what is meant by saying that it is to be given a ‘narrow construction’ it must be rejected. 
The exception is to be given the meaning its words require.” [2001] HCA 39 at paras 41-
43. 

The majority judgments in DP and JLM by the High Court may have the effect of 
broadening the availability of the grave risk exception. It is difficult to reconcile this with 
the Explanatory Report of Professor Elisa Pérez-Vera which calls for a restrictive 
approach in interpreting the exceptions to the principle of prompt return. (See para. 34 of 
the Explanatory Report). 

As regards the enforceability of undertakings, the majority in DP pointed to the general 
inability to enforce such undertakings abroad. To this end, when a return order turns 
upon the imposition of undertakings and interim arrangements removing an otherwise 
grave risk, care must be taken to ensure that the conditions are such as will be met 
voluntarily or are enforceable. 

The High Court remitted the cases to the Full Court of the Family Court for further 
consideration. DP v. Commonwealth Central Authority; JLM v. Director-General NSW 
Department of Community Services [2001] HCA 39. (INCADAT: HC/E/AU 346 and 347). 



Further Australian developments 

Rights of custody could reside in a court; proposition rejected that a very young child 
could not be treated as settled in his new environment: Secretary, Attorney-General’s 
Department v. Stanton (Unrep, Nicholson CJ, 18 December 2000, Hobart); Endorsement 
of the view that a removal prohibition order could amount to a right of custody: P and 
Commonwealth Central Authority (Nicholson CJ, Buckley and Kay JJ, 19 July 2000); 
Legislative amendments of 27 December 2000 in the Family Law Amendment Act allow 
Australian courts to accept access applications without requiring an existing foreign 
access order. 

Ireland 

A father’s imprisonment did not divest him of his rights of custody. His rights were not 
negatived or nullified by the fact that he was not playing a large part in the physical day-
to-day care of the children. The Court cited various other examples where a parent might 
have a low level input into the day-to-day physical care of a child: where a parent was 
disabled, incapacitated by sickness or accident, or in a job which necessitated long 
absences from home. Failure to exercise rights of custody must be clearly and 
unequivocally established, and the Court found that the father in the instant case was 
exercising his custody rights by visiting the children frequently and by his application to 
obtain a Prohibited Steps Order. In the Matter of the Minors J.L.H. and B.J.H; Between 
M.S.H and L.H., 27 July 2000, Supreme Court of Ireland (INCADAT: HC/E/IE 319). 

South Africa 

The Act incorporating the Convention into South African law is consistent with the South 
African Constitution. S. v. T., 4 December 2000, Constitutional Court of South Africa, 
Goldstone J. (INCADAT: HC/E/ZA 309). 

United States 

A father with a right of veto over a child’s expatriation does not have rights of custody for 
the purposes of the Convention. The right of veto at issue fell short of conferring a joint 
right to determine the child’s residence, particularly since the custody order also stated 
that custody care and control be awarded solely to the mother. The majority also drew 
attention to the fact that the right was not one the father actually exercised. It rejected 
the argument that the father would have exercised the right but for the removal because 
the right concerns nothing but the removal. The dissenting opinion stated that a non-
removal clause fitted comfortably within the category of rights the Convention seeks to 
protect. Croll v. Croll, 229 F.3d 133 (2d Cir. September 20, 2000) (INCADAT: HC/E/USF 
313). The father has requested that the case be reviewed by the Supreme Court of the 
United States, whose decision on whether to hear the case is expected in the autumn of 
2001. The Croll v. Croll decision has been described as “contrary to the weight of 
authority”. See the decision of the Constitutional Court of South Africa (above) at para. 



22 (INCADAT: HC/E/ZA 309). 

VI.  PERSONAL NOTES 

In June 2001 Mr Hans van Loon, Secretary General of the Hague Conference on 
Private International Law, was selected by the United States Congressional Coalition on 
Adoption to receive the national Angel in Adoption 2001 Award for his contributions in 
the field of intercountry adoption. Given by the US Congressional Coalition on Adoption, 
the award honours persons selected by Members of the US Congress who have helped 
children in need of adoption. The national award recognises individuals who have had 
an impact on adoption on a national or global scale. This award was to be presented on 
11 September 2001 in Washington, D.C. For reasons which all readers will understand, 
the ceremony has been postponed. 

VII.  FORTHCOMING EVENTS 

24-25 September 2001, The Hague, the Netherlands 

The Conclusions and Recommendations of the Fourth Special Commission Meeting to 
review the practical operation of the 1980 Hague Convention on the Civil Aspects of 
International Child Abduction stated: 

8.1  The Special Commission welcomes with enthusiasm the establishment by 
the Permanent Bureau of the International Child Abduction Database and 
congratulates all those responsible for its development. INCADAT will be of 
significant assistance to the judiciary, Central Authorities, the legal profession, as 
well as individuals affected by or interested in child abduction. Contracting States 
are encouraged to collaborate with the Permanent Bureau to explore possible 
sources of funding (including partnership funding) or material assistance to assist 
in the completion of INCADAT and to secure its position for the future. 

In order to assist in the further development and progress of INCADAT, the Permanent 
Bureau convened a meeting of persons from the different Contracting States to the 1980 
Convention who are acting as INCADAT correspondents or who are otherwise 
supervising or assisting in the provision of case law for INCADAT in their respective 
countries. The overall objective was to widen the coverage of INCADAT and to ensure 
consistency and quality in the reporting of cases. The Report and Conclusions from the 
meeting will be available on the Child Abduction Home Page in October 2001 
(http://www.hcch.net/e/conventions/menu28e.html). 

20-23 October 2001, De Ruwenberg, the Netherlands 

The Hague Conference on Private International Law, at the request of the United States 
and German authorities, will organise its third ‘De Ruwenberg Seminar for Judges’ in the 
Netherlands on the international protection of children. Participants from Germany, the 



United States, England and Wales, Scotland, Sweden, France and the Netherlands will 
be represented. The seminar will have a particular focus on problems of cross-border 
access/contact. The previous two seminars have provided opportunities to reflect on and 
discuss current developments in international child protection. They have also provided 
a unique opportunity to bridge some of the differences in legal cultures and to promote 
the mutual understanding and confidence between judges which is necessary for the 
effective operation of the international instruments. The Conclusions from the first two 
De Ruwenberg Seminars may be accessed at 
http://www.hcch.net/e/conventions/seminar.html. 

10-12 November 2001, Montréal, Canada 

Information supplied by The Honourable Jacques Chamberland 

The ‘Emerging Challenges: Applications of International Law in Canadian Courts’ 
Seminar, to be held under the auspices of the Canadian National Judicial Institute, will 
be aimed at familiarising Canadian judges with the application of international law in 
Canadian courts. 

One of the six thematic workshops to be held on Saturday afternoon will deal with 
‘International Abduction and the Rights of the Child’. The decision of the Supreme Court 
of Canada in Baker v. Canada (Minister of Citizenship and Immigration), [1997] 2 S.C.R. 
817 was a turning point in the use of international text by Canadian judges. This 
workshop will examine the Hague Convention on International Child Abduction and the 
UN Convention on the Rights of the Child in this light. 

Justice Chamberland, Justice Robyn Diamond (Court of Queen’s Bench of Manitoba, 
Winnipeg, Canada) and Professor Martha Bailey (Queen’s University, Kingston Ontario) 
have been asked to participate in the workshop. The presentation by Justice 
Chamberland will focus on the necessity for Canadian judges to interpret international 
instruments, and notably the Child Abduction Convention, in harmony with the prevailing 
interpretation proposed by judges throughout the world and, in this context, the use 
which can be made of the report prepared by Professor Elisa Pérez-Vera and of the 
reports drafted by the Permanent Bureau at the end of each of the Special Commissions 
called upon to review the practical operation of the Convention. Mrs Justice Robyn 
Diamond’s presentation will focus on the future of the Child Abduction Convention, 
particularly in the light of the recommendations coming out of the March 2001 Fourth 
Special Commission. 

March 2002, California, United States of America 

Information supplied by The Honourable James Garbolino 

The Center for Judicial Education and Research (CJER) will convene a training program 
for California Judges in March 2002. CJER is the permanent administrative office which 
coordinates judicial training for California’s judiciary, which numbers in excess of 1,800 
persons. The program will be held in conjunction with the Family Law Institute, a four 



day program which will be held in Long Beach from 20-23 March 2001. Following the 
program, the participating judges will be asked to make themselves available to serve on 
assignment to various parts of California on international abduction cases. 

The National Judicial College, based in Reno, Nevada, has received notice from the 
State Justice Institute that an application for funding has been granted for a training 
program for judges throughout the United States. It is anticipated that the program will 
occur in the autumn of 2002. The National Judicial College provides judicial training for 
judges throughout the United States, as well as judges from other countries. It is located 
on the campus of the University of Nevada, Reno. For more information on the College, 
see the web site at http://judges.org/. 

2-7 August 2002, Copenhagen, Denmark / Oslo, Norway 

The International Society of Family Law will hold its 11th World Conference on Family 
Life and Human Rights from the 2nd to the 7th of August 2002 at the University of 
Copenhagen, Denmark (2-4 August) and at the University of Oslo, Norway (5-7 August). 

The overall theme of the 2002 Conference is the challenge of Human Rights to Legal 
Problems of Family Life. The aim is to provide an international forum to discuss: the 
significance of international conventions regarding family life; family life and State 
intervention; the right to family life and family reunification; human rights and the equality 
within the family; children’s rights and international conventions; and family rights and 
biotechnology. 

For those interested in presenting at the Conference, the ISFL has requested abstracts 
for proposed papers to be submitted no later than 1 December 2001. Further information 
is available from ISFL World Conference 2002, Institutt for privatrett, PB 67006 St. Olavs 
pl, N-0130 Oslo; e-mail address: isfl-worldconference-2002@jus.uio.no; home page: 
www.jus.uio.no/ifp/isfl. 

26-31 October 2002, Melbourne, Australia 

The International Association of Youth and Family Judges and Magistrates will hold its 
XVI World Congress in Melbourne on the 26th to the 31st of October 2002, with a focus 
on ‘A Unified Family Court’. Further information may be obtained from the web site of the 
Association at http://www.iayfjm.nm.ru or from Mr Danny Sandor at 
Danny.Sandor@familycourt.gov.au. 

VIII.  RECENT PUBLICATIONS 

An extensive list of publications addressing the 1980 Convention is available through the 
web site of the Hague Conference (http://www.hcch.net/e/conventions/bibl28e.html). The 
bibliography was updated prior to the March 2001 Special Commission and will continue 
to grow as the Permanent Bureau is informed of new publications.  

The following recent publications may be of interest: 



Paul R. Beaumont and Peter E. McEleavy, The Hague Convention on International Child 
Abduction, Oxford University Press, 1999 

Agnes Bodard-Hermant, La Convention de La Haye du 25 octobre 1980 sur les aspects 
civils de l’enlèvement international d’enfants; Gazette du Palais, 120e année, 23-25 
janvier 2000, p. 2 

Professor William Duncan, Transfrontier protection of children. Administrative and 
judicial co-operation and the role of the Hague Conventions, Commonwealth Judicial 
Journal, Journal of the Commonwealth Magistrates’ and Judges’ Association, Vol. 14 
no. 1, June 2001 

-The Hague Children’s Conventions – Some News and Developments, International 
Children’s Rights Monitor, Vol. 13, No 1, January 2000, at 16 

-The Hague Conference on Private International Law and its Current Programme of 
Work Concerning the International Protection of Children and Other Aspects of 
Family Law, Yearbook of Private International Law, Vol. II 2000, at 41 

Hon. James D. Garbolino, International Child Custody Cases: Handling Hague 
Convention Cases in U.S. Courts, Third Edition, The National Judicial College (2000) 

Katja Schweppe, Kindesentführungen und Kindesinteressen, Die Praxis des Haager 
Übereinkommens in England und Deutschland, 2001 Votum Verlag 

The Rt Hon Lord Justice Mathew Thorpe, Fourth Special Commission into the Operation 
of the 1980 Hague Abduction Convention, The Hague – March 2001, International 
Family Law, July [2001] IFL 65-106 

Familie Partnerschaft Recht, Interdisziplinäres Fachjournal für die Anwaltspraxis, 
7.Jahrgang 3/2001, Seiten 181-242 

The New York University Journal of International Law and Politics, Volume 33, Fall 2000, 
No 1, Symposium Issue, Celebrating Twenty Years: The Past and Promise of the 
1980 Hague Convention on the Civil Aspects of International Child Abduction. 
Articles available in the Symposium Issue include, inter alia: 

·Adair Dyer, To Celebrate a Score of Years! 

·Martha Bailey, Canada’s Implementation of the 1980 Hague Convention on the Civil 
Aspects of International Child Abduction 

·Danny Boggs, Remarks on the 1980 Hague Convention on the Civil Aspects of 
International Child Abduction 

·Carol Bruch, Religious Law, Secular Practices, and Children’s Human Rights in Child 
Abduction Cases Under the Hague Child Abduction Convention 

·Dagmar Coester-Waltjen, The Future of the Hague Child Abduction Convention: The 
Rise of Domestic and International Tensions – The European Perspective 

·Gloria DeHart, The Relationship Between the 1980 Child Abduction Convention and the 
1996 Protection Convention 

·William Duncan, Action in Support of the Hague Child Abduction Convention: A View 
from the Permanent Bureau 

·Nigel Lowe, The 1980 Hague Convention on the Civil Aspects of International Child 
Abduction: An English Perspective 



·Kurt Siehr, The 1980 Hague Convention on the Civil Aspects of International Child 
Abduction: Failures and Successes in German Practice 

·Linda Silberman, The Hague Child Abduction Convention Turns Twenty: Gender 
Politics and Other Issues 

·Robert Spector, International Child Custody Jurisdiction and the Uniform Child Custody 
Jurisdiction and Enforcement Act 

IX.  AVAILABLE RESOURCES 

The web site of the Hague Conference (http://www.hcch.net) contains the full text of all 
Hague Conventions adopted after 1945. For example, the Child Abduction Home Page 
within the web site contains the full text of the 1980 Convention, the Pérez-Vera 
Explanatory Report, Reports of the Special Commission from its three previous 
meetings, information documents from the Fourth Special Commission, the status of the 
Convention, a list of the Central Authorities, a bibliography, translations of the 
Convention, information on The Hague Project for International Co-operation and the 
Protection of Children and links to related web sites, including INCADAT. 

In addition, copies of the CD-ROM entitled The Children’s Conventions may be ordered 
at the Permanent Bureau (Dfl. 125.00; € 57.00). The CD-ROM contains the full text of 
the Convention of 1980 on International Child Abduction, the Convention of 1993 on 
Intercountry Adoption, and the Convention of 1996 on the Protection of Children. It also 
includes the proceedings of the Fourteenth, Seventeenth and Eighteenth Sessions and 
the background material essential to the full understanding of these Conventions. 

X.  YOUR VIEWS 

With a view towards actively encouraging judicial co-operation and facilitating direct 
international judicial communications, Volume IV of the Judicial Newsletter, to be 
published in the spring of 2002, will focus particularly on direct international 
communications between judges. To this end, we look forward to receiving your 
contributions. We invite you to relate any experiences, positive or negative, of cross-
border communications and to offer views on, for example, the legal safeguards which 
should surround such communications. 

We look forward to receiving your reactions to the Newsletter and any information you 
wish to have included in the next Newsletter. Thank you for your co-operation. 

Contact details for the Permanent Bureau of the Hague Conference on Private 
International Law are as follows: 

Professor William Duncan 
Deputy Secretary General 
Hague Conference on Private International Law 
Permanent Bureau 
Scheveningseweg 6 
2517 KT The Hague 
The Netherlands 



Tel: +31 (70) 363.3303 

Fax: +31 (70) 360.4867 

Email: secretariat@hcch.net 

XI.  A NOTE OF THANKS 

The Permanent Bureau of the Hague Conference on Private International Law extends a 
special note of appreciation to the International Board of Judicial Advisers for their 
valuable advice and contributions to this Newsletter. 


